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MPABO IHTEJIEKTYAJIbHOI BJJACHOCTI

B

CUCTEMATH3AIIIS
3AKOHOTABCTBA ITOPTYTAJIII
Y C®EPI ITHTEJEKTY AJIbHOTI

BJIACHOCTI

Jrogmuaa Pa6orarosa,
3agidysay cekmopa nameummnozo npasa HJII
inmenexmyanvroi earacnocmi HAIIpH Ykpainu

Y crarTi posramAaHyTa cucTematusallia 3akouHomaBcTBa Ilopryramii y cdepi iHTeseKTy-
anbHOI BiacHocTi. Haiibinbllle yBara npuaijieHa cucreMaTusallii cepu IpoMuUCIOBOL BJIac-
HOCTi K OKPEeMOr'0 KOMILJIEKCHOTO HOPMAaTWBHO-IIPABOBOr0 akTa — Kozmexkcy mpomMuciioBoi
BJIACHOCTI, II[0 MiCTHTh II’SITh KHUT. J[eTaJbHO IPOAHATiI30BAaHO CTPYKTYPY Ta 3MICT KHWUT,
SAKi peryJioioTh MPAaBOBY OXOPOHY BHHAXOMiB, KOPUCHUX MOEJel, TPOMUCIOBUX 3pasKiB,
TOPTrOBeJIbHUX MAapoOK, HAropon, (GipMoBuX HaliMeHyBaHbL i emOJieM, HallMeHYBaHb IIOXO-
JKeHHs Ta reorpadgiuyHmX 3as3HaueHb, Tomorpadiii HamiBIPOBIAHMKOBUX MNPOAYKTIB, a
TaKOXK KHUT, IPUCBAYEHUX 3arajibHUM IIMUTAHHAM aJAMiHiCTpaTMBHUX IPOIEAYyD, OB’ sA3a-
HUX 3 HAOyTTAM IpaB Ha 00’€KTU IMPOMMCJIOBOI BJIACHOCTI Ta iXHIiM 3aXMCTOM.

Kawouosi croga: iHTeIeKTyaslbHA BJACHICTE, 3aKoHOAaBCTBO Ilopryraurii

3Baskaoouyu Ha Te, IO MUTAHHS IIPO
HeoOXimHicTh Komumdikamii iHTemerTy-
anpHOl BigacHocTi B YKpaiHi ob6roso-
PIOETBCS B HAYKOBUX KOJIaX i 3 MeETOIO
npoaHaisyBaTH MOOCBig 3apyOisKHUX
KpaiH y 1i#i cepi, AKMHE Moxke OYTH KO-
pucHuM nasa YKpainu, OyJa0 IIpOBEIEeHO
IOCJHim)KeHHs cucTeMaTus3alii iHTeJaekx-
TyaJbHOI BiaacHocTi B Ilopryrasrii.

¥ Ilopryraiii cdepa iHTEeIEKTyaIbHOI
BJIACHOCT1 Mae KOHCTUTYIiliHO-IPaBOBY
peramamenTarnito [1]. Tak, y posmimi 1
«OcobucTti mpasa, cBobomu i rapaHTii»
Koncrurymii ITopryramnii B8 m. 1 cr. 42
IPOTOJIOIIYETHLCS MPaBO i cBOOOAA TBOP-
4ol AiANBHOCTi: «iHTeJeKTyajJbHa, Xy-
IOKHS 1 HAYKOBO TBOPYICTh € BiJIbHOIO».
IIpu mpomy m. 2 1iei crarTti pos’sc-
HIOETBCS, IO «I[A cBobOoga Iepenbauae
mpaBa Ha BUWHAXiJ, BUPOOHUIITBO Ta IIO-
IIUPEeHHsA HAYKOBOTO, JiTepaTypHOIro Uu
XYIO0KHBOTO TBOPY, 30KpeMa ¥ 3axXuCT
3aKOHOM aBTOPCBKUX TIPaB».

Y posgimi 3 «IIpaBa i 000B’A3KU B
obmacti Kyabrypu» Koucturyrii Ilopry-
ramgii B cT. 73 3akpimjeHuin o60B’SI30K
IepiKaBU 3a0XOUyBATU Ta CTUMYJIIOBATH

TBOPUY AisibHicTh: «HaykoBa TBOpUicTb
i BiZIKpUTTA, a TAKOX TEXHOJOTIUHi iH-
HOBAIlil CTUMYJIIOIOTHCSA I IMiATPUMYIOTE-
cA Jep)KaBOI0 TAaKMM YWHOM, IIOOU 3a-
OesmeunTy BiANIOBiZHY cBoOOmYy Ii aBTO-
HOMiI0, 3pDOCTaHHA KOHKYPEHTO34ATHOCTI
i B3aemMomil0o MiK HAYKOBUMHU yCTaHOBa-
MU i mifnpueMcTBaMM!» .

HMusinpauit xomexc Ilopryramii [2],
Akuil OyB BsarBepmkeHuit 25.11.1966
poky i mabyB uwmuHOCTi 01.06.1967
POKY, CKJIANAETHCA 3 I’ SATU KHUT:

1. 3aranbHa;

2. 3000B’s3abHe IIPaBO;
3. IIpaBo BimacHOCTi;

4. CimeliHe IpaBo;

5. CoagkoBe mpaso.

Opuaxk IuBinbuuii komekc Ilopryrasmii
He MiCTUTH IIOJIOKEHb, SIKi CTOCYIOThCA
npaBa iHTeleKTyasabHOI ByacHocTi. Tax
TpeTa kHura I{usinsHoro xogekcy Ilopty-
rajii IpucBsAUeHa TiILKU IIPaBy BJIACHOCTI
1 iHImMM pedyoBUM IIpaBaM, 30KpeMa: Ha-
JIeJKHOCTI pedeil (PyXOMOTO Ta HEPYXOMO-
ro MaiiHa, MaTepiaJbHUX OJar) ydJacHU-
KaM IUBIIBHMX BiJHOCHH; cIIOcO0aM IIe-
penamHsa IpaB, MAaiiHOBOMY O0OPOTY.

Teopis i npakTuka iHTenekTyanbHoi BnacHocTi - 3/2014
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MPABO IHTEJIEKTYAJIbHOI BNACHOCTI

Cdepa iHTeIeKTyaJbHOI BJIACHOCTI B
ITopryranii perymioerscsa KomexkcoMm mpo
aBTOpPChKe mpaBo i cymiskHi mpasa [3],
3aTBepAKeHuM J[eKpeToOM-3aKOHOM Bif
14.03.1985 pory Ne 63/85 (3i smimamm)
i KogekcoM MpPOMMCJIOBOI  BJACHOCTI
(Codigo da Propriedade Industrial) [4],
3aTBepAKeHUM [[eKpeToM-3aKOHOM Bif
05.03.2003 pory Ne 36/2003 (3i smiHa-
mu, BHecenumu y 2007 i 2008 porax).

PosrasremMo AK pPO3BUBAJIOCH 3aKOHO-
nasctBo Ilopryramnii B cdepi iHTeTeKTy-
aJIbHOI BaacHocTi. Ilepinuit 3akoH, AKUi
CTOCYBAaBCSA IIPOMICJIOBOI BJIACHOCTi, OyB
npuitaaTuit 16.01.1837 poxy. Ilum 3a-
KOHOM OXOPOHSJIWCS TiJIbKU BUHAXOIU,
motim 04.06.1883 poky HabyB UMHHOCTI
3aKOH, AKMM HaJaBajacs IIPaBOBa 0XO-
pPOHaA TOPTOBEJBHUM MapKaM.

Tlepmmii Komekc mpoMucaoBoi BiIacHO-
cri Ilopryramii 6yB mpuiinatuit y 1940
pori. Binem misk 50 pokiB moromy itoro
OyJsio meperasHyTO ¥ HOBa pemaxilig Ko-
Iekcy Oysa saTBepm:keHa I[eKkpeTom-3axo-
HoM Bim 24.01.1995 poxy Ne 16/95.

IIpore smiHm B moaituii €Bpomeii-
cexoro CmiBToBapucTBa y cdepi mpaso-
BOTO DperyJioBaHHS iHTeJeKTyaJabHOI
BJIACHOCTi, a TaKOK IIBUAKUIN PO3BUTOK
TeXHIKM 3yMOBUJIN HEOOXiAHiCTHL MOKO-
pimzoi mepepobku i 1miei pemakxiii Ko-
nekcy. Ilicaa 5 pokiB po6Gotu Kowmicii,
crBopenoi IlapmamenTom, y 2003 pomi
3’saBuyachk HoBa pemakilia Komekcy mpo-
mucsioBoi BiacHocti Ilopryranii, Korpa
OyJsia saTBepmKeHa JleKpeToM-3aKOHOM
Bix 05.03.2003 pory Ne 36/2003 (mami —
Kopgexc).

Hosa pepaknia Kozgekcy aminumia mo-
nepenHii Komexc mpoMwucaoBOi BJIACHO-
cTi, Iepeaycim, 3a paXyHOK iMIIIeMeHTa-
mii B HaIlioHaJbHe 3aKOHOIAaBCTBO IIpa-
BOBUX iHcTpyMeHTiB €C, 30KpeMa;

- JupexkTuBu E€BpoIeicEKOTO IapJa-
menTy Ta Pagum €C mpo mpaBOBY OXO-
POHY 0i0TEeXHOJIOTiYHMX BUHAXOIB Bif
06.07.1998 pory Ne 98/44/€C [5];

- lupekTuBU €BPOMENCHKOr0 mapJa-
meHTy Ta Pagm €C mpo mpaBoOBY
OXOPOHY IIPOMUCJIOBUX 3PasKiB Bif
13.10.1998 pory Ne 98/71/€EC [6].

* PernamenTy Pagu €C mpo s3ampoBaj-
JKeHHA [OOJAaTKOBOTO OXOPOHHOTO
ceprudikara IMom0 MeIUUYHUX MIPO-
nyxtiB  Bim 18.06.1992 poky
Ne 1768/92 [7];

« Permamenty Pagum €C mpo 3ampoBaj-
JKeHHA [JOJaTKOBOTO OXOPOHHOTO
ceprudikaTa Ha 3acobu 3axXUCTY
pocamu Bix 23.07.1996 poxy
Ne 1610/96 [8].

Kpim 1mporo, mpuiiHATOIO pemaKxIrieio
Komexcy perysaioerhbca IpaBoBa OXOpPOHA
Tomorpadiii HAIiBIPOBIZHMKOBUX IIPO-
IYKTiB, IO IILOT'O Yacy BOHA PerJIaMeHTY-
Bajaca 3axkomoM Big 30.06.1989 poxry
Ne 16/89.

Komekc amanToBaHmMii 40 BCixX MisKHa-
pomHux yron, partudikoBanux Ilapia-
menToM Ilopryranii, agminicTpyBanHSA
AKUX 3AilicHIoe BcecBiTHA opranisaris
inTenekTyanbHOI BaacHocti (BOIB). 3 or-
aany Ha Te, mio Ilopryranis B 1996 porri
Habysna umerncTBa B CBiToBi#t opramisarrii
toprisiai (COT), Komexc rapmonizoBaHo 3
nosoxxkenuamu yrogu TRIPS, 1o xie min
erimoro 1miei opramisarmii. Ilig wac po6oru
HaJ HOBOIO pemakiiielo Komexcy saxoHo-
maBiAMEU OyJI0O BUIIPABJIEHO OYEBUIHI ITO-
MUJKKA ¥ YCYHYTO HEIOJiKU, HaABHI B
nomnepenabomy Komekci 1995 poky.

Ha Bigminy Bixm Kogexcy mpomwucio-
Boi Biacuocti Itanii, B Komexci mpomu-
caoBoi ByacHocti Ilopryranii BizcyTHsa
rjaBa, ImpucBAYeHa aisgiabHOCTI Hario-
HAJBHOTO iHCTUTYTY IIPOMMCJIOBOI BJIacC-
"octi ITopryramii (Instituto Nacional de
Propriedade Industrial — INPI ), axkuii
O0yB cTBopeHmit B 1976 poriri B pesyabTari
pedbopmyBaHHA DBioopo mpomuciaoBoi
BJIACHOCTI.

Harenep mei#t Iacruryr, HanmineHwuit
cTaTycoM MOPUAMYHOI ocobu 3 agMiHi-
CTpPaTUBHOIO i (PiHAHCOBOIO CaMOCTiiiHi-
CTIO, 3[iMiICHIOE CBOIO AiAJBHICTH y cdepi
TIPOMUCIOBOI BJIACHOCTI TiJi KEepiBHUIIT-
BOM MiHicTpa foctuitii. ImctuTryTt Bimmo-
Bilae 3a peaJisaiiro HaAIiOHAJIBLHOTO 3a-
KOHO/JAaBCTBa, 30KpeMma it Komekcy mpo-
MHFCJIOBOI BJIACHOCTi, SKHUHN MicTUTH
KJIIOUOBi ITOJIOJKEHHA IIPABOBOI OXOPOHU
npomucoBoi BiaacHocTi B ITopryraJrii.

Teopis i npakTuka iHTenekTyanbHOi BnacHocTi - 3/2014



JI. Pabomszosa

MPABO IHTEJIEKTYAJIbHOI BNIACHOCTI

B

HisnpHicTs [HCTUTYTY cIpsiMOBaHa Ha:

* OXOPOHY IIPaB IIPOMUCJIOBOI BJIACHO-
cti B Ilopryrasii Ta mosa ii me:xamu;

s CHiBOpAIl0 3 Mi’KHAPOAHUMH Opra-
Higamisgmu, uiaeHom sakux € Ilopry-
raJis;

* IOIIUPEHHA HayKOBO-TeXHiuHOI iH-
¢opmariii Ipo ITPOMUCIOBY BJIACHICTB;

* CIIPUAHHS BUKOPUCTAHHIO IPOMU-
CJIOBOI BJIACHOCTI IJIsI 3MiITHEeHHS iH-
HOBAI[iMHOTO IIOTEHIIialy Ta KOHKY-
PEHTO3/IaTHOCTi KpaiHu;

* POBBUTOK JOOPOCOBiCHOI KOHKYPEH-
mii i 6opoTsbi 3 KoOHTpadaKTHOIO
mpoaykiieio [9].

3a cBoer cTpykTyporo Kodexc — ue

3AKOH, Y AKOMY 00 €0HAHi HOPMU, UWLO0
pezynwoms npagogy O0XOPOHY 6UHAXO-
0is, KopucHux modeneil, NPOMUCTIOBUX
3pa3Ki6é, MopzoBesLbHUX MAPOK, HAZO-
pol, Qipmosux HalimeHy6aHb ma emo-
JeM, HAUMEHYB8AHb NOX00MEeHHS ma
zeoepaiunux 3a3HA4Y€Hb, Monoz2paii
Hanienposidnukosux npodyxmis. Oxpe-
Mmi kHuzu Kodexcy npucesaueni 3azanb-
HUM NUMAHHAM QOMIHICMPAMUBHUX
npoyedyp, nog’s3aHux 3 HaAbOymmsam
npae Ha 00’ekmu NnPOMUCaOB0i 81ACHO-
cmi, a maKoxi 3axucmy Habymux npas.

Ycynepeu mnoaoxkenHam Ilapusbkoi

KOHBEHI[il IIPO OXOPOHY IIPOMUCIOBOIL
BiracuocTi B Komexci mo 06’ekTiB mpomu-
CJI0OBOI BJIacCHOCTi BimHeceHO Tomorpadii
HaOiBOPOBIJHMKOBUX IPOAYKTIB, TOMY
0inbIIl MPAaBUJIBLHUM IJis IIbOoro Komekcy
€ HasBa «Kogekc iHTesleKTyaabHOI Bjac-
HOCTi». OgHAK O 3OiliCHEHHSA aHAaJIi3y
IILOTO HOPMATWBHO-IPABOBOTO aKTa, MU
OyZeMO BUKOPHUCTOBYBAaTH TePMiHHU 3a
OPUTIiHAJILHUM TEKCTOM.

Komexc wmictutrer 358 crareii,

00’emHaHi B II’ATH KHUT:

Kuura I. 3aranbHa uwactuHa (crar-

i 1-50);

Kuwura II. IIpaBoBi cucremMu mpomu-
caoBoi BiacHocTi (ctarti 51-315),
Kuura III. 3axumcr 1mpas

Ti 316—345);
Kuura IV. 36opu (crarti 346—354);
Kuura V. BioreTeHpr npomMucIoBOI
BJyacHocCTi (crarti 355—358).

AKi

(crat-

Kuura I cximazaerscsa 3 m’saTu IJjas,
AKi MicTaATh, HAN6GiMBINT 3arajabHiI ITOJO-
JKeHHs, a TaKOXK aJMiHicTpaTHBHO-IIPOIe-
cyaJibHi fil, 1110 CTOCYIOTHCS BCiX 00’€KTiB
mmpaBa IIPOMMCJIOBOI BJIACHOCTi, B0Kpema:

* IOJaHHSA 3aSBOK;

* BCTAHOBJIEHHS IIPiOPUTETY;

- OJaHHS 3allepeveHb HNPOTH BUAAUi

OXOPOHHOT0 JOKYMEHTA;

* BiTMOBU B HaOyTTi mpaB;

- BUIIPABJIEHHS HECYTTEBUX ITOMUJIOK;

s IIepegaHHsd IIPaB i JIiIeH3yBaHHA;

* BUBHAHHS OXOPOHHUX MTOKYMEHTiB

HenilicHUMU,

* CYyZOBOTO ¥ apOiTpasKHOTO POITIALY

ameJIsaIfii.

Crarras 1 Komexkcy Bm3Ha4Yae COIIi-
aJbHe 3HAUYEHHS MIPOMMCJIOBOI BJIAaCHO-
cri: «IIpomuciioBa BjacHiCTH Ma€ COIIi-
arbHy (PYyHKIiI0 3a0e3meueHHA cIIpaBe-
JUBOI KOHKYPEHI[i] ImMJAAXOM HaJaHHA
MPUBATHOTO IIPaBa, a TAKOMK MJsS 3allo-
OiraHHa HeZOOPOCOBicHi KOHKYpeH-
mii». IIpum mbomy, sriguo 3i ctr. 2 Ko-
Iexcy, chepa mpomucaoBOoi BIacHOCTi
OXOIJIOE He TiJIbKH IPOMUCJIOBiCcThH i
TOPTiBJI0O y IPAMOMY 3HauYeHHi cJioBa,
ajie TaKOK pPuOaIbCTBO, CiJIbChbKe Ta JIi-
CcOBe TOCIOIapCTBO, CKOTApPCTBO, BUIO-
OyBHY IIPO-MHCJIOBiCTH i BCi mpoOmyKTHU
IPUPOSHOTO II TPOMMUCIOBOTO IIOXO/-
JKeHHS Ta IOCHIYyTH.

B Kojekci BCTaHOBJIIOETHCA HAIiO-
HaJbHUU PEXXUM [Js BCiX 3aABHUKIB i3
kpainm Ilapuspkoro Coro3y Ta KpaiH-
yuacauns COT (ct. 3), TOo6TO BOHU
MaOTh BCi mpaBa IMOAO IIPOMMCJIOBOL
BJAcCHOCTI #AK QismuHi um mopuauuHi
ocobu, 1110 MaTh MOPTyTraJbChbKe IpoMa-
ISHCTBO a00 3IiMiCHIOIOTHL CBOIO JifJb-
HicTs Ha TepuTopii Ilopryramnii. Iloso-
JKeHHSA IIOJO0 ITpaBa HPiOpUTETy, MOAiIy
3aaBKU BigmosimaioTh cT. 4A Ilapusbkoi
KOHBEHIIil IIPO OXOPOHY HpPaB IPOMUCJIO-
BOi BJIACHOCTI.

Amnanis immux mnomoxxensr Kuuru I
Iae migcTaBu IO BUCHOBKY, 1o Komexc
MiCTUTh HUBKY 3arajJbHUX IIOJIOYKEHb,
AKi 00’edHYIOTH pO3Pi3HEHiI pexuMu
IPaBOBOI OXOPOHHU 00’€KTiB IIPOMIUCJIOBOIL
BJIACHOCTi B €IUHY CUCTEMY.
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Kuura II Kozekcy mogisena Ha Bicim
POBIiIiB, KOKHUN 3 AKUX IIPUCBAUYCHUI
MeBHOMY O0’€KTy IIpaBa IIPOMMCJIOBOIL
BJIACHOCTi: BUHaXoJaM, KOPUCHUM MOJe-
JISIM, TIPOMUCJIOBUM 3pas3KaM, TOPTOBeJb-
HUM MapkKam, Haropozam, QipMoBuM
HallMeHyBaHHAM i em0OjemMaM, HalMeHY-
BAaHHAM TOXOIKEHHS Ta reorpadivHmm
3a3HaUYeHHAM, TomorpadiamM HamiBOpo-
BITHUKOBUX ITPOAYKTiB.

Koxxen 3 BoCcbMU pO3AiNiB MicTUTH
TJIaBU, II[0 CTOCYIOTHCS:

- BUBHAUEHHS 00’€KTa IIpaBa;

* YMOB HaJJaHHA ITPABOBOI OXOPOHU;

* IpoIeaypu HAOYTTSA HpasB;

* YMOB BUKOPHUCTAHHSA IIPaB, BUUEPIIAH-

HA IpaB, IPUMYCOBOTO JiIleH3yBaHH;

*BUBHAHHS HEIiNCHUM OXOPOHHOTO

TOKYMEHTA.

3 oraany Ha Te, mo Ilopryranis npu-
enmasach 24.11.1992 poky mo I[oroBopy
IIPO TaTeHTHE CIiBPOOIiTHUIITBO a TAKOXK
€ YuacHurieio €BpormneiicbKol maTeHTHOI
KOHBeHIIil, rmaBa «IIpomenypu mateHTy-
BaHHS» poaainy II «Bumaxogm» mopmine-
Ha Ha TPUW HOiATJIaBU: HePIla CTOCYETHCS
OTPMMAHHA HAIIOHAJBHOTO IATEHTY;
Ipyra — IOJaHHSA €BPOIENCHhKOI IMaTeHT-
HOI 3asABKM; TpeTd — MiKHaApoaHOI 3a-
ABKU BixmosimuHo no orosopy mpo mna-
TeHTHY Koomeparlito (PCT).

T'naBu «IIpomenypu peectpartii» anasa
pos3miniB, MoOB’A3aHUX 3 MIPABOBOIO 0XO-
DOHOIO TOPT'OBEeJIBHUX MapoK, HaliMeHY-
BaHb IMOXO/)KEHHS Ta reorpaiuHux 3a-
3HAaYeHb TAKOYK MAaIOTh MiATJIaBH, IO
perjiaMeHTyIOTh HaOyTTA IIpaB Ha IIi
00’€KTH 3a HAIiOHAJIBHOIO IIPOIEIYypPOIOo
Ta BiAOOBIZHO MO0 MiKHAPOAHUX YTO..
Tax, mjsg TOProBeJbHUX MAapOK Iie Mij-
TJIaBH, IO CTOCYIOTHCA Mi’KHApOAHOI pe-
ecrpanii BigmoBimHO mo MaapumcbKoi
YyToAu PO MisKHAPOAHY peecTpalriio 3Ha-
KiB i IIpotokosy mo 1iei yrogm Ta Top-
roBeabHol Mapku CmiBroBapuctsa. [lis
HaliMeHyBaHb MOXOIKeHHA — IIiATJIaBa,
110 perJiaMeHTy€e MiKHapPOZHY pPeecTpa-
milo HaliMeHyBaHb MOXOIXKEeHHS BiIIro-
BigHO 10 JlicaboHCBHKOI yroau mpo 0Xopo-
HY HaliMeHYBaHb MiCIlb IIOXOIKEHHS Ta
iXHBOI MisKHapoaHOI peecTparrii.

B Kuusi II Kozekcy npuBepTamoThb
yBary Ti MOJIOKEHHS, KOTPi BiApPisHSAIOTh-
cA BiJ MOJIOXKEeHb YKPAiHCHKOTO 3aKOHO-
IaBcTBa y cdepi mpaBoBOlI OXOPOHU IIPO-
mucJioBol BiacHocTi. Ilo-mepime, 1e cro-
CY€EThCSI ITPABOBOI OXOPOHU IIPOMUCJIOBUX
spaskis. Taxk, srigzao 3 ct. 200 Komexcy
OyIb-AKUIl 3apeecTpoBaHUIl TPOMUCJIO-
BUIi 3pa30K ab0 MOJesb OXOPOHAETHLCA aB-
TOPCHKUM IIPAaBOM 3 MOMEHTY IiX CTBO-
peHHA B 00’exkTuBHIiN (opmi. B Vrpainmi
TIPOMUCIOBUM 3pasoK oxopoHdAeTbcsa Iu-
BiIBHEM KOZeKCcOM YKpaiHu Ta CIIeIli-
ampEuM 3axkoHoM YEKpainu «IIpo oxopo-
HY TIpaB Ha IIPOMUCJIOBI 3pasKm» $K
00’€KT IIPOMMCJIIOBOI BjacHOCTi. ABTOp-
CbKO-IIPABOBA OXOpPOHA NIPOMUCJIOBUX
3pasKiB YKpaiHChKUM 3aKOHOJABCTBOM He
nepeadayeHa.

ITo-gpyre, Komexkcom persiamMenTy-
€ThCS TpPaBOBa OXOpPOHA TAKMWX IIO3HA-
YeHb, AK HATOPOAM, eMOJeMU, JIOTOTUIIN.
3a yKpaiHChbKUM 3aKOHOJABCTBOM BJIacHE
Haropoau i eM0JeMH He OXOPOHSAIOTHCSH.
IIi 06’eKTU OXOPOHAIOTHCS SIK TOPTOBEJb-
Hi Mapku BigmoBigmo mo IluBinbHOrO KO-
nexcy YKpainu Ta 3akKoHy YKpainu
«IIpo oxopoHyY IIpaB Ha 3HAKHU JJIs TOBAa-
piB i mocayr». Jlorotrunam B YKpaiui
TAaKOX HATAEThCA IIPABOBA OXOpPOHA K
TOPrOBEJLHUM MapKaM (CJIOBECHUM).

IIpomenypa HamaHHSA ITPUMYCOBOI JIi-
meH3ii geTtaJpHO perJaMeHTOBaHa B
ct. 107-112 Kuuru II Kogexcy, a came:
BU3HAYEHO BUAW TPUMYCOBUX JIiIEeH3iil;
o0CTaBUHU, 3a AKUX BOHU BUAAIOTHCH;
HoJaHHA KJjonoTaHHA n1o HamiomanbHOro
iHCTHUTYTY IIpomucioBoi BiacHocTi Ilop-
ryrajaii. Tak, mpumycosi jaimeusii Ha-
IaloThbCs, AKINO BUHAXiJi HE BUKOPUCTO-
BY€ETHhCA, HA BUHAXIN, AKUUA HEMOXKJIUBO
BUKOPHUCTOBYBATH 0e3 iHIIIOT0 BUHAXOAY,
a JIOMOBJIEHOCTi IITOAO JIilleH3ii Ha HBOTO
He OYyJIO JOCATHYTO, a TaKOXK AJA 3abes-
meyeHHdA CycCIiJbHUX iHTepeciB. IIpo Ha-
INaHHA IIPUMYCOBOI JimeH3ii uu BigMOBY
B il HagaHHI NyOIiKyeThCA CIOBiIl[eHHS
B «DBrojsiereni mpomMucioBOi BJIaCHOCTI» .

Ocob6auBy yBary mnpuBeprae KuHwura
II1, axa mpucBsAYeHa 3aXUCTy IIPaB IIPO-
mucJaoBol BiacHocTi. Posgin I «3aranpui
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HOJIOMKEHHS» I[iel KHUTH, 30KpemMa, Mi-
CTUTH CTATTi, AKMMU BUBHAYAETHCSA IIO-
HATTA «Hepo3KpuTa iHdGopmalis», per-
JaMEHTYETBCSA 3aXUCT IPaB IIPOMHUCIIOBOL
BJIACHOCTiI MUTHuUMU opraHamu. [lonarra
«Hepo3KpuTa iHdopMmalig» HaTaeThCH
Bigmomiguo mo cr. 39 Yrogu TRIPS.

Pospin II «AgminicTpaTuBHi Ta Kpu-
MiHaJbHI TIpaBomOpyIeHHa» Komekcy
MiCTHUTBH CTaTTi, B AKUX OXapaKTepPU30-
BaHO [nil, 10 KBaJi(hiKyrOThCA AK amgmi-
HiCTpaTUBHI 4M KpPUMiHaAJIBHI IpaBoOmO-
pymienua. Tak, 3oxkpema, A0 KpuUMi-
HaJbHUX IIPABOIOPYIIIeHb BigHECEHO:
MOPYIIIeHHA BUKJIOYHUX IIPpaB Ha BUHA-
Xi, KOPHUCHY MOJ€eJb, IIPOMUCJIOBUIL
3pa3ok abo TOIOJIOTiI0 HAIiBIIPOBigHU-
KOBUX BHpPOOiB; migpoOKy, imiraiito a6o
He3aKOHHE BUKOPUCTAHHS TOPTrOBEJILHOIL
MapKM; TMOPYIIeHHsS IIpaB i He3aKOHHe
BUKOPUCTAHHA HaMeHYBaHb ITOXOIKEeH-
HA Ta reorpadiuHMx 3a3HaveHb. Ha Bif-
MiHY BiJ yKpaiHCBKOTO 3aKOHOJABCTBA,
KPUMiHATBHUMHU TOPYIIIEeHHAMU € HeJ100-
pocoBicHe HaOyTTs mpaB Ha 00’ €KTHU IIPO-
MHCJIOBOI BJIACHOCTi, peecTpaiiis o0’eK-
Ta, KOTPOTO He iCHYe, UM 3 yTalOBAaHHAM
icTuHM, a TAKOK BJIOBXKUBAHHSA ITPABOM
Ha peecTpailliio.

Crarti 317 i 331 Kuuru III Kogexcy
IIPUCBAYEH]I HEJOOPOCOBICHIMI KOHKYpEH-
mii. Tak, y cr. 317 BUBHAYAETHCSI MOHAT-
TS «HemoOpocoBicHa KOHKYPEHI[isd», Xa-
paxkTepuldyoThCAa MAii, IO € aKTaMu He-
mobpocoBicHOI KOHKYypeHIIii, B cT. 331
peryiaMeHTyeThbCA aAMiHicTpaTuBHA Bif-
HOBifaJbHICTL 3a HeZOOPOCOBiCHY KOH-
KYPeHIIio.

AnmiHicTpaTuBHA BiAgmoBiZalbHiICTH
3aCTOCOBYETHCA AK 3a IIPOTUIIPABHE BU-
KOPHUCTAHHA HAropoj, IOPYIIeHHA IIpaBa
Ha (ipmMoBe HaliMeHyBaHHSA, eMOJeMIH,
JIOTOTHUII, TAK i 3a HeHaJIe;KHe BUKOPU-
cranuA (ipmMoBoro HaliMeHyBaHHSA, eMO-
JIeMU YU JIOTOTHUIIA.

IIpu nnpomy Bimmosigwmo mo ct. 320 Ko-
IeKCy IOJIOMKeHHA iHmroro 3akouy (Iex-
pery-3akouy Bim 20 ciuma Ne 28/84)
1040 KPUMiHaAJLHOI BiAIIOBimaabHOCTI
Ta agMiHiCTpAaTHUBHUX IIPABOMOPYIIEHD
IOPUAUUYHUX OCi0 3aCTOCOBYIOTHCA CyOCH-

miapHO IIopasy, SKIIMO 3a3HadYeHi II0Jo-
JKeHHsS He cymepeuaTh Kozgekcy.

Y Posgini III Komekcy oxapakTepuso-
BaHO 3aco0u Ta IIpolenypu nJasa 3abesme-
YeHHA JOTPUMAHHS IIPaB IIPOMUCJIOBOIL
BJIACHOCTi, agMiHicTpaTuBHUU i KpuMi-
HAJbHUHN MOPSAAOK 3aXUCTY IIPaB IPOMU-
cioBoi BaacHocTi. IlonokeHHA I1IBOTO
po3xisy rapMoHi30oBaHO 3 [MPEKTUBOIO
€Bpomerickkoro napiaaMmeHnTy ta Pagu €C
mpo 3a0e3meUueHHs NOTPUMAHHA IIPaB iH-
TeJIeKTyaJIbHOI BaacHocTi Bix 29.04.2004
poxy Ne 2004/48/€C [10]. Bapro 3a-
3HAYUTH, IO BiAmoBigHO Mo 1iei dupek-
TUBU TEPMiH «IIpaBa iHTeJNeKTyaJabHOI
BJIACHOCTi» OXOILIIOE IIPaBa MPOMUCJIOBOL
BJIACHOCTI.

Hacammnepeq 1e cToCcyeThCcs 3aXOIiB 3
3abe3meueHHs JOKa3iB i 3acTeperkHUX
3ax0[iB, ITpaBa Ha iH(opMaIliio AJd cy-
IOBUX OpraHiB, 3axofiB, AKi BUNJIU-
BAIOTH 3 PIillIeHHA CIIPaBU IO CYTi, OIIyO-
JiKyBaHHA CYJOBUX PiIlleHb.

Heob6xigno sasmauntu, mo cr. 338-P
Komexcy mepembauaerbcsa cyOcumgiapHe
3acrocyBauHa IluBisbHOTO mpoIlecyasb-
HOro komekcy llopryraiii, akimo mgesaki
IPOIEeAYyPHI MUTAHHA HE BPETyJIbOBAHO B
mpomy Posgpini Kogexcy.

Kuura IV Kogexcy MicTUTDH MOJIOMKEH-
Hs. 1[0 CTOCYIOThCSA BU3HAUEHHS 300DiB;
nopAnKy, ¢GopM i CTPOKiB cmaTu Ijarte-
JKiB; IiJgbr, AKi HaZarmThCA 3aABHUKAM;
TIOBEepHEHHA 300piB.

Kuura V Komexcy mpucsauena «bBro-
JIETEHIO IIPOMMCJIOBOI BJIACHOCTi», IO €
odimiiiuuM mxxepesioM iH@opmalii mpo
mpaBa mpoMmuciaoBoi BiacHocti B Ilopty-
ragii Ta Bumaerhbca HarioHaapHuM iH-
CTUTYTOM IIPOMUCJIOBOI BJIACHOCTI.

3 momeHTy npuiHaTTa Komekc mpo-
mucJioBoi BiacHocTi Ilopryramnii HeomHO-
pasoBo meperssmaBca. Haibinbin cyTre-
Bi 3mMiHm 10 HbOTO OyJiu BHeceHi JleKpe-
ToM-3akoHOM Bim 25.06.2008 poxry
Ne 143/2008.

IlizcymoByroun BUINIEBUKJIAZEHE MOXK-
Ha OiATH BUCHOBKY, IO, 3 IIOTJIALY IOPU-
OUYHOI HayKu, Kogexkc IpoMHCJI0BOIL
BaacHocTi ITopryramnii € KoMIJIeKCHUM
HOPMATHBHO-IIPABOBUM aKTOM i MiCTHUTH
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HOPMHM IUBiABHOI, aaMiHicTpaTUBHOIL
Ta KPUMiHaAJIbHOI Trajyseii mpaBa, IO
moB’A3aHiI 3 peryiaoBaHHAM BigHOCHH
y cepi iHTeJeKTyaabHOI BJIACHOCTI.
Cpepa mnpomMmCIIOBOI BJIACHOCTI B
ITopryranii peryisroeThca Ha JBOX DPiB-
HaXx: nepmuii — 1e Komexkc mpomwuciio-
BOI BJIACHOCTi; Apyruii — cneniajabHi 3a-
KOHM Ta BioM4Yi HOpMAaTUBHO-IIPABOBi
aKTU, IO NEeTAJIbHO PETrJIaMeHTYIOTh IIO-
JokeHHdA, HaBemeHi B Kopekci. Ile, me-
penyciMm, CTOCYeETbCA aAMiHiCTpaTHUBHO-
IPaBOBOTO PETYJIIOBAHHA TMPOIEAYyp Ha-
OyTTs mpaB Ha 00’ €KTH HIPOMMCJIOBOIL
BJacHoOCTi. 30KpeMa, TaKMM aKTOM €,
HopmatuBHi BuMOru 10 JOKYMEHTIB 3a-

ABOK Ha HAOYTTA IIpaB IIPOMUCIOBOIL
BJIACHOCTi, sIKi BBemeHi B miro Ykasom
IIpesumenta Bim 19.09.2008 pokry
Ne 24743/2008 [11]. IToTpi6HO TaKkOXK 3a-
3HAUMTH, IO JOCBiJ cucremMaTusalii 3a-
rKoHogascTBa Ilopryranii y chepi nmpomu-
cJIOBOI BJIacHOCTi y (hopMi OKpeMoro axra
MOKe OyTH KOPUCHUM JJid YKpaiHnu. &
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Hagiimna mo pegaxiii 26.05.2014 poxry

PaGorarosa JI. Cucremarusanusa saxkoHomareiabcTBa Ilopryranuu B cdepe HHTE-
JeKTyaJIbHOU coOcTBeHHOCTH. PaccMoTpeHa cucremMaTrmusanusa 3aKoHozaTesabcTBa llopry-
rajuu B cepe MHTEIIEKTyalbHOU cobcTBeHHOCTH. OCHOBHOE BHUMAHUIE YAEJIEHO CHCTe-
MaTHUu3alumn HpOMbIIlIJIEHHOfI COOCTBEHHOCTH B BHUZe OTOEJIBHOI'O HOPMATHUBHO-IIPABOBOI'O
axTa — Kozexca IpOMBIIIJIEHHON COOCTBEHHOCTH, COCTOSAIIEro u3 MATU KHUT. Ilogpo6HO
POaHATN3UPOBAHA CTPYKTYpa U COAeprKaHUe KHUT, KOTOPBIMU DPeTyJupyeTcA IpaBoBasg
oxpaHa mM300peTeHu!ii, IMOJEe3HBIX MOJeJjeii, IIPOMBIIIJIeHHBIX 00Pas3Il0B, TOBAPHBLIX 3HA-
KOB, Harpaj, (PUpMEHHBLIX HANMEHOBAHUIN M 9MOJIeM, HAMMEHOBAHUN IIPOUCXOMKICHUSI U
reorpauecKnuxX yKa3aHUil, TOMOJIOTUU IIOJYITPOBOIHUKOBBIX IIPOJYKTOB, a TaKyKe KHUT,
MMOCBAIIEHHBIX OOIIMM BOIPOCAM aJIMUHUCTPATUBHBIX IIPOIEAYP, CBI3AaHHBLIX C IpuoOpe-
TeHWeM IIPaB Ha 00bEKTHI IPOMBIIIJIEHHON COOCTBEHHOCTH U MX 3AI[UTOM.

Katouyesvle cao6a: nHTENIEKTyalbHasA COOCTBEHHOCTh, 3aKOHOZATeabCTBO Ilopryraauu

Rabotiagova L. Systematization of the legislation of intellectual property rights in
Portugal. The article describes the systematization of the legislation of intellectual
property in Portugal, which has a constitutional and legal regulation. The country has
the Code of Copyright and Related Rights (approved by Law No. 45/85 of September
17, 1985) and the Industrial Property Code (approved by Decree-Law 36/2003 of 5
March, 2003).

Industrial Property Code contains 358 articles combined into five books: Title I
«General part» (Art. 1-50); Title II «Industrial property law» (Art. 51-315), Title III
«Infringements» (Art. 316—345); Title IV «Fees» (Art. 346—354); Title V «Industrial
Property Bulletin» (Art. 355—358).

It is analysed in detail the structure and content of the books that regulate the legal
protection of inventions, utility models, topography of semiconductor products, designs
or models, trademarks, awards, trade name and insignia, logotypes, appellations of ori-
gin and geographic indications and books dealing with general issues of administrative
procedures related to obtaining rights to industrial property and their protection.

It was concluded that the Industrial Property Code is a complex legal act containing
norms of civil, administrative and criminal areas of law that are associated with
the sphere of intellectual property. The industrial property is regulated at two levels:
the first — the Industrial Property Code; the second — special Laws and departmental
Rules, which regulate in detail the provisions contained in the Code. This primarily
refers to the administrative and legal regulation procedures for acquiring rights to in-
dustrial property.

Key words: intellectual property, legislation of Portugal
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II030B ¥ CIIPABAX,
ARI BUHUKAIOTDH
3 ABTOPCBRHUX
ITIPABOBIJHOCHH

Onena IllTedan,

3agidysay 6i00iny asmMOpPCvK020 NPAsa i CYMidHHUX NPaes
HJII inmenexmyanvnoi enacnocmi HAIIpH Ykpainu,
Kanoudam WpuduLHUX HAYK, doyenm

HaykoBa craTTs mpucBAdYeHa PO3KPUTTIO crenudiKm MO30BY y cIpaBaxX, SAKi BUHU-
KaloTh 3 aBTOPCbKUX IIPABOBiAHOCUH. ABTOP IPUAiJSAE yBary He JUIle MUBIJIBHIN mpolie-
CyaJbHi# mpmpoji Mo30By B IMBIIBHUX CIpaBax, a il 3BepTae yBary Ha JAedKi #oro ocob-
JINBOCTi, TIOB’AB8aHi 3 KOHKPETHNM BUJIOM CIIDaBU.

Kawuoei cio6a: BUeHHS IIPO II030B, IIOHATTA IO30BY, 3aXUCT IOPYIIEHNX i OCIIOpEHUX
npaB i 3aKOHHUX iHTepeciB, MO30BHE MPOBAMKEHHA, ITUBIIBHUN IPOIIEC

AxTyasapHicTh TemMu. 3axXuCT aBTOD-
ChKOT'0 TIpaBa I OXOPOHIOBAHMX 3aKOHOM
iHTepeciB y MUBIIBHOMY CYZOYHMHCTBIi 31e-
OiJIBIIIOTO MOXKE 3OiMCHIOBATUCH y TIO30B-
HOMY IIPOBaJ»KEHHi.

ITuBinbHUM mpoIlecyaJbHUM 3aCO00M,
AKU 3a0esmeuye peasisaliio mpaBa Ha
3BEpPHEHHA [0 CyAy Ta MOKe iHiliroBaTu
Hioro mifAJBHICTL 3 METOI0 3IiMICHEHHS 3a-
XHCTY TOPYIIIEHOT0, HEBU3HAHOTO UK OCIIO-
proBaHOrO IIpaBa abo0 iHTepeciB y clpaBax,
1IT0 BUHUKAIOTh 3 aBTOPCHKUX ITPABOBiIHO-
cuH (crarti 1, 3, 4, 15, 118 IIIIK Ykpai-
HH) € TI030B (II030BHA BUMOTA).

PiBens mocaigsxeHHa TeMu. Y BiTUM3-
HAHIN Ta iHo3eMHill IUBiLILHiN mpoIlecy-
aJIbHil JriTepaTypi HassBHi YHMCJIEHHi J0-
CIiPKeHHA, IIPUCBAYEHI MO30BYy Ta IIO-
30BHiNl (opmi 3axumcTy mpaB, B AKUX
BimoOparkaeThbcA IMUPOKUM CHEKTpP pis-
HOMAaHITHMX HigXO0IiB J0 BU3HAUYEHHS
M030BYy, MOTO CKJIAQJZOBUX YACTUH, BUMIIB
MO030BY, IIpaBa Ha MO30B, YMOB i IpoIie-
cyaJbHUX 3aco0iB #ioro peasisarrii.

IIpo6Giema iHCTHUTYTy IIO30BY B ITH-
BiJIbHOMY mpoIlecyaJbHOMY HpaBi Oyia
00’eKTOM [mocJaimxeHb 0araTbox IIOKO-
JiHb YUEeHUX IUBiJicTiB-IIpormecyasicTis.

Tak, Ha 3araJbHOTEOPETUUYHOMY pPiBHI
BUEHHS IIPO IO30B JOCJIiAMKYyBaIOCsa B po0O-
tax M. I'ypsuua, H. 3eiigep, B. I'opmona,

A. JTo6poBoabcbkoro, C. IBamosoi, I1. Pi-
ginmosa, M. Bikyr, P. I'ykacan, I1. Exiceii-
kima, M. IlTakapan, O. IBarnosa, A. Kieiin-
maHa, K. IOmenbcona, K. Kowmicaposa,
C. Kypunesa, [II. Yeuor, I'. Ocoxkina,
B. IlTernora, H. Yeuinoi, A. MenbHUKOBA,
E. Kpamreninnikosa, M. Illtepana Ta iH.,
a TakoK TeopeTukis mpaBa — H. Bitpyk,
B. Kyumucwkoro, H. Matysosa, O. Kpacas-
yikoBa, JI. fIBiua, B. I'ynieBa, ®. Pynun-
cbioro, II. KapimoBa, P. Xamngiu Ta im.

IToctamoBka mpoo6aemu. He 3Bakaro-
Yy Ha YMNCJEHHI HAYKOBi IOCHimKeHHS
IT0Z0 BUYEHHSA PO I030B, IIPobaemMa m030-
BY SIK Y TEOPETUYHOMY, TaK i B IPaKTHUY-
HOMY IJIaHI He BTPAvae CBOEI aKTyaJbHO-
CTi Ha CHOTOMHIINIHII IeHb Ta IPUBEPTAE
yBary cydyacHux gocJinaukis. I1a Hayko-
Ba CTATTs Ma€ Ha METi JOCJHiAUTU OCHOB-
Hi icTopmuHi eTanmum pPO3BUTKY BUYEHHH
PO II030B, IPOaHAaJIi3yBaTU Cy4acHUi pi-
BEHBb PO3POOKM Teopii IO30BY IIOJ0 HOTO
BifmmoBigHOCTI HOTO TEHIEHIIAM ITHUBiJIb-
HOTO CyIOYMHCTBA.

IlozoB — 16 cKJagHe IIpaBOBE
SBUIIE, IO € OJHUM 3 IMEeHTPAJIbHUX ITU-
BiIbHMX IIpoOIecyaJlbHUX 1HCTHUTYTIB,
AKuil OyB 3amoyaTKOBAHUII i PO3BUHY-
Tuii me B vyacu CrapomaBHbOro Pumy.
OcHOBHA ifiled PUMCBKUX IOPUCTIB OTPU-
MaJjia CBOE BUPAXKeHHSA Y BUCJIOBi: 3acoou
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3axuCTy mepenyooTh mpaBam. Came 1eit
mocTyJjaaT OyB 3aKJaJeHWil B OCHOBY IIO-
IaJIbIIIOTO PO3BUTKY NPOIECYaTbHUX
HopM. IlmTaHHA IOMO TPOIECYaJNbHUX
3aco0iB 3axuCTy IIpaBa I030BOM (actio)
PUMCBKMMU IOpHUCTAMU OyJI0O pPo3pobJe-
HUN AOCUTH AeTanbHO. Byan-sika ocoba,
mo GasKkajsia peasiisyBaTum CBOI BUMOTH,
MaJja 3HaTH, UM MOJKe BOHA CKOPUCTATH-
csA mo30oBoM i AKuM came [47, 35]. Biac-
He IIPaBO He MTiJJIATajio 3aXUCTy, alKe
BOoHO Oysno mpaBoM. HajmaHHA MOMKINBO-
CTi IJIST CYZIOBOTO 3aXHCTy 3aJIeXKaJo Bif
BUKOHAHHS BUMOT IIPU IIOJAYi ITO30BY, a
npeteHsii cTopiH OOI'PYHTOBYBAaJIMCHL Ha
ocHOBi 3akoHy. [Ipu MO3BUTUBHOMY BUpi-
IIeHHI IUTaHHA II030B HiAgsaraB 3acBif-
YeHHIO IIPU JOOPOBiILHOMY BpEryJIIOBaH-
Hi cropy (BUBHaHHA BinmoBizaueMm Ipe-
TeH3ilt abo mpucAra moaumBava IIPO
BifIcyTHiCTH, BUMOT 3aMiHIOBaJM DiIlleH-
HS CYZRY).

SIKIITO0 MO30B 3acBiguyBaBCsA, ajie IIO3U-
Bau He JOBOAWB CIIPaABY IO KiHIISA, He OT-
pUMYBaB CyIOBe DIillleHHA Ta CTATHEHHS
Big OOp:KHMKA, IIO30B BBasKaBCs BTpaue-
HUM, TO3WBAY BTPAvYaB MOKJIMBICTDL IIIe
pas 3BepHyTHCsS 3a 3axucToMm. Iliciasa sa-
CBiTUEHHA II030B IIEPEXOAUB y HACTYIIHY
CTail0 — POS3TJIALY IO CYTi.

HuBisbHEe CYZOYMHCTBO iCHYBaJO y
TphoX (hopMax: Jerucakxiiiiniii, dopmy-
JIAPHil, eKCcTpaopAUHAPHii, 1110 BiAIOBI-
Jajio TpbOM IlepiojaM pPO3BUTKY Pum-
CbKOI JepsKaBM: IapiB, pecmyOsiKu Ta
immepii. B mepioxg gxii ¢opmynaapHOro
IpoIecy CYyTTEBUX 3MiH 3a3HAB iHCTUTYT
mo3oBy. lle Oyna GaKTUYHO iHCTPYKILisS
Marictpary cynanmi, 1o BKJIouajsia B cebe
CYTHIiCTh IO30BHUX HpPETeH3il (ZeMOoHCT-
paitiro), mpeameT i migcraBu mo3oBYy (iH-
TEHI[i}0), MPOIEAYPY POBTJIALY IIO30BY
(KoHAeMHAI[iI0) Ta IOCTAHOBJIEHHS pi-
IIeHHs IIpOo TMPUCYIKeHHS pedi uun
rpomreit (axpioHKII0). Takox 3’ABuUBCA
3aKOHHUI 3acib (eKcCIleHIlid), SKUM IIO-
3WBaY 3aXUINABCA BiJi IO30By UM HaMa-
raBcs BigBecTu Bijg cebe mpeTeHsii mosu-
Baua. IlizcraBoro ajsa eKciieHIlii OyJiu Bi-
momi arkTH, IO 3HUIIYBAJIH TO30B abo
oro obmexxkyBaJsiu [47, 56].

ITosuBaueBi Ta BigmoBimauy He Hajza-
BaJIOCh IIPABO Ha OCKaPKEHHA CYAOBOTO
pimmeHHA, MPOTe BOHUW MOTJIM BHMAraTHu
pectutynii (veto), moBepHEHHA Yy CTaHO-
BUIIlE, IO icHyBaJjo paHimie. Pecturyiis
BBasKajgacsa HaA3BUUAWHUM 3aco0oM 3a-
XUCTYy, TOMY III0 IPETop AisiB He Biamo-
BiIHO MO BUMOr mpaBa, a 3aCHOBYBAaB
CBO€E DiIlIeHHA Ha IIPaBi cIpaBeIJIMBOCTI.

IIpu excTpaopauHapHOMY IIpoIleci
I030B y BUIJIAAiI (opMynam 3aMiHIOBaB
CKapry, II0 3amucyBajlach y CYIOBUMI
npoTokoJi. IIpoBam:xeHHss OyJI0 CKOpoue-
He, ONHAK MOTJIO OyTu IepeBejieHe Y
3BUUYAWHMNI mpoliec. ¥ I[bOMY IIpoIlieci,
SAKIIO PillleHHs y CIpaBi He BUKOHYBAJIO-
csd, IMO3WMBAY Mir mpen’ ABUTH Iell »Ke
mo30B 3HOBY. Ckapra majnga GopMy IUCh-
MOBOI 3asBHU, IO MiATBepAKyBaJia Ha-
ABHICTH CIOpPY.

Tax, HaATPUKJIAL, PUMCHLKUNA IOPUCT
ITesnbc BuU3HAUAB IIO30B, AK MPABO B CYi
BUMAaraTu Te, M0 TMOTPiOHO. 3araJybHe
TMOHATTA TO30BY MaBHBOPUMCHKI IOPUCTHU
chopmyaioBanu B Hurecri: Nihil aliud
est action guam ius, guod sibi debeatur,
iudicio perseguendi (D. 44. 7. 51; 1. 4.
6. pr.) — M0O30BOM € IIPaBO OCOOM 3ili-
CHIOBATH Y CYJIOBOMY IIOPAAKY HAaJIEIKHY
1 Bumory [26]. Tox, puMchbKi Iopuctu
BU3HAUAJN II030B SIK BUMOTY, 3BEPHEHY
B CYZOBOMY IODPAIKY.

ITo30B y puMchbKOMY TpaBi 1ie, 3 OIHO-
ro OOKYy, IIpolecyalbHUM 3acid, KU 103-
BOJISIE 3MIMCHUTH IIPABOBUHA 3aXUCT, a 3
Opyroro, — MaTepiajibHe IIpaBo, IO pea-
JisyeThcs mos3mBaueM y cropi [47, 75].

Y pumMchbKOMYy IIpaBi icHyBaJio IOHAT
200 11030BiB, KOXKHHUI 3 SKHX MaB CBOIO
cdhepy sacTocyBaHHSA, IIPOTe BCi BOHU
OyJin B3a€MOIIOB’si3aHi Ta CTAHOBUJIU
equHy cucrtemMy. PO3BUTOK PUMCHKOTO
mpoIecyaJbHOr0 IIpaBa MIMOB ILIAXOM
CTBOPEHHSI HOBUX ITO30BiB.

Hocainauk puMcbkoro npasa I'. Ilyxra
IaB TaKe BU3HAYEHHSA II030BYy y DPUM-
CBKOMY IIpaBi: 3 IpPOIleCyaJbHOTO OOKY,
I030B — IIe IpoliecyajbHa Oifd, 3aBOAKU
AKif cIip BUHOCUTBHCS HA PO3TIIAL CYAY;
misg, B AKill ocoba (mmosmBau), 3axXHUINAIO-
YM CBOE IIPABO HABOAUTL yci (aKTHUUHI
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Ta IOPUANYHI migcTaBu i Ha ixXriii ocHOBI
BUKJIAZAa€ BUMOTY CBOEMY CYIIPOTHUBHU-
KoBi (Bimmosimauy), ¢opmyamooun ii K
mpoxaHHa g0 cyani (petitum) [36, 223].

ITo30B y puMCBbKOMY IIpaBi OXOILIIO-
BaB BCe IIPABO 3 HAABHUMU Ta MaiOyTHi-
Mu BuMoramu. IIpaBo Ha M030B He OYJIO
HACJiIKOM IIOPYIIIEHOrO IIpaBa, a BUHU-
KaJjo JimIle Toxi, Koau 3° mependavueHuit
3aKOHOM II030B, AKWUIl OyB CIIPAMOBAHUI
Ha B3axXHCT caMe IbOTO IIOPYIIIEHOTO
mpaBa [47, 76]. Toxx y puMcbKOMYy TpaBi
HaJaHHSA CYJOBOTO 3aXWCTy ITOPOMKYBa-
JI0O TIpaBO, PUMCBKe action Oyjgo camo-
CTiiHMM BUpPaKeHHSM IIpaBa, a He 3aco-
6om s3axucty npasa [40].

Bapro sasmaumTu, 10 B PUMCBKOMY
npaBi TepMiH «II030B» He JHIIle IO3HA-
yaBcs CJI0BOM action, a i condictio, dica,
persecution, vindication oo [3, 437].

PumcbKe mpaBo HaNOGiiIbII CYTTEBO
BILIMHYJIO Ha TpollecyajbHe IIpaBo 3a-
xigHOi €Bpomu, e B HaBUAJbHUX 3aKJa-
Iax IOPUCIPYAEHIlis O0yjaa 000B’sa3KOBOIO
OUCIIUILIIHOIO, IOPAL i3 GorocaoB’saMm i
dimocodiero.

3araJbpbHOBiIOMO, SICKpaBUM IIPUKJIA-
IOM pellenIiii puMcbKOTro mpaBa y cdepi
HnuBiJbHOTO mpoliecy Oyisa PpaHIia is
Komexcom Hamoaeouma (Code Civil —
1804 pik). PpaHnysska Koxudikaiia
IUBIJIBHOTO IIPOIleCcy Bixirpasa cyTTeBe
3HAUYEHHA B PO3BUTKY HiMeEIbKOTO ITH-
BLJIBHOTO IIPOIlECyaJbHOTO IIpaBa. Y Hidi-
KaIlifd II0JIOJKEHDb I[MBiJILHOTO IIPOIECY-
aJBHOTO IIpaBa BimbyJjaacsa micas cTBoO-
perrsa Himenskoi immepii B 1871 pori,
y pesyabrari mnpuitHaATTA I[uBinpHOTO
mporecyasbHOTO Komekey (1877 pik) [27].

dopmyBaHHS ITiIXOMiB A0 BU3HAUEHHS
O030BY, MOro 3MicTy B HiMeIbKOMY ITH-
BiJIBHOMY IIpoOllecyaJbHOMY IIpaBi 6GesIo-
cepeaHbO TOB’A3YIOTH i3 TAKMMH BUAAT-
HUMU mporiecyanicramu, gk @. CaBimbi,
®. IIyxra, K. Apuarc ta in. Bapro sa-
3HAUUTHU, 1[0 BU3HAUEHHSA II030BY B Hi-
MeIbKOMY IUBiJIBHOMY IIPOIlECYaJTbHOMY
mpaBi mepeOyBajio Mif YIJIWBOM BUYEHHS
Opo IIpaBO Ha MO30B i AK caMoOCTiiHa
mpaBoOBa KAaTeropis mpakTUYHO HEe pPO3-
raananacda. Ha pymxy 0. Ilnamka,

IO30B € €JIEMEHTOM IIPOIleCy, I AKUM
posyMieTbcsi BUMOTA CYAZOBOTO 3aXUCTY
npotu Hempasa [31].

ITo30B HiMEIbKHUMU IOPUCTAMHU PO3-
TJIs1aBca AK IPOIleCyaJbHUHN aKT, CIpH-
MOBaHUM Ha HOPYIIEHHS IIPOBAIKEHHS
mo 3’sACcyBaHHIO yCiX 0OCTaBUH CIpaBH i
Ha JOCATHEHHA pileHHA mo cmopy [21,
66] abo AK 3BepHEHHsA 0COOM TIPO HAZAH-
Hs i mpaBoBoro 3axucty [17, 130; 34].

¥ mepion, Koau maHiBHOIO OyJsia Teopisa
MaTepiaJabHOTO MpaBa, IO30B PO3TJIAAABCS
y OBOX 3HAUEHHA: AK IIpoIecyasibHa i,
noB’si3aHa i3 IIOJaHHSAM II030BHOI 3asBU;
AK MaTepiajibHe IpaBo Ha m030B. 11030B y
mepiIoMy 3HaYeHHI HaJjekaB 1o cdepu
mpollecy Ta He MaB CaMOCTiIfHOTO Teope-
TUYHOT'O 3HAUEHHS, B TOHM Uac SAK II030B Y
3HAUEHHi IIpaBa Ha II030B BBa)KaBCsS dUa-
CTUHOI0O MaTepiaJbHOTO IIpaBa 1 cawme
oMy mpumingAsack yBara JIOCJHiTHUKIB,
AKI posTaAmanm Moro AK IIOBHOBAYKEHHS
ocobu, IO IIpen’ ABJSE TO30B i TO3BOJISE
i1 BuMaraTu 3aJOBOJILHUTU ii KJIOIIOTAH-
Hs. ITo30B y 3HAUeHHIi IIpaBa Ha II030B OyB
3BepHEHMUI 0 BiamoBimaua sSK OO IIOPYIII-
HUKa mpaB nosuBaua [41; 37; 2].

Besmnocepenubo 3amouyaTKyBaB TeOPilo
mpaBa Ha II030B y MaTepiaJbHOMY TpaK-
TyBaHHI IPeJCTaBHUK iCTOPUYHOI ITKOJIU
npaBa ®@. Casiubi. IT030B AK IpaBOBY Ka-
TEropito BiH caMOCTifiHO He pPO3TJIAIaB, a
IPaBO Ha IT030B PO3TJIAMAB AK 3MiCT mIpa-
BOMOYHOCTEM, 10 BUHUKAIOTHL YHACIIIOK
TMOpYIIeHHs IIpaBa Ta CIOPAMOBaHI Ha
YCYHeHHSA Mux mopyiieHb. OmHOYACHO
BiH BKasyBaB Ha HEJOIYCTHUMIiCTh 3Mi-
IIaHHA IIpaBa Ha I030B i3 mAisgMu, IoB’sa3a-
HUMMU 3 TIOJAaHHAM II030BY, 110 € (hopmari-
30BaHMMM Ta HaJIeKaTb M0 cdepu Ipoiie-
cyaJpHOro mmpasa. ToOTO mpaBo HaA II030B
@®. Casinbi posrisamaB SK CTAIil0 MaTepi-
aJbHOrO IIPaBa, 10 BUHUKAE IIPU IIPOIie-
cyasbHi ii peasisarii [14, 9].

Taxuit migxig moxinas i depuOypr,
AKUY 3a3HAUYaB, IO II030B € eJIeMEeHTOM
abo BJIACTHBICTIO MaTepiaJbLHOTO IIpaBa,
sAKe, CBOEI0 UepProio, HUM He BUUEpITy-
eTbesa [14, 140].

Ha agymry M. I'ypBuua, 3aBAAKU TaKO-
My TOTJIMHAHHIO MaTepiaJbHUM IIPaBOM
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IIPOIeCYaJIbHOTO, B3riJHO 3 BYEHHAM
&®. CaBinbi, Big0yBCsa CYTTEBUII PO3SBUTOK
camMe Teopil IMUBIIBLHOIO IIPOIIECYATHHOTO
npaBa. Tak, Teopia @. CaBiHbi Ipo IPaBo
Ha mo30B Oysa BiaTBopeHa B IIpycbKomy
cymoBomy cratyTi (1793 pik, momoBHe-
Hu# 3akoHamu 1833 i 1846 pokiB) gk
migcraBa AJiA MONEPEHBOTO IIPOBAMKEH-
HS 3 JOCJHifKeHHA CYAJel0 HasgBHOCTI
B Io3mWBava IIpaBa Ha M030B. $IKIIno
Cynna 3a MaTepiajlaMu CIIpaBU BCTAHO-
BUB, IO y II03WBaYa BiICYyTHE IIpaBO Ha
I030B, BiH CBOIM DPO3HOPSAMKEHHAM IIPH-
NMUHSAB TPOBaIKeHHA (pez decretum) i
mosuBau «BTpauaB» 3axuct [14, 9].

Hacrynuum 3a Teopiero @. CaBiHbi
O0yJI0 BUEHHS IIPO BUMOTY, 3aIll0YaTKOBAa-
He B. BiapamieiiToM, OCHOBHiI IlocTyJiaTu
KOoTporo BuUKJameHo y pobori «Die Actio
des romischen rechts vom Standpunkt
des heutigen Rechts» (1856 pik). ¥ cBoe-
my BueHHiI B. Bimpgmieiix moBomuB, 1110,
Ha BigMiHYy Bify pmMCBKOI KOHIIeNIlii, 3a
SAKOI0 CYZOBUI B3aXUCT NOPOAKYBaB
npaBo, B AiliCHOCTi I0O30B € HaCJHigKOM
(posterius) maTepiaJabHO-TIPABOBUX Bif-
HOCUH, 110 € niepBuHHUMHU (prius) [4].

3romoM KpuUTHUKU BueHHA B. Bimmmreii-
[la HATOJIOIIYBAJIH, II[0 TEOPisi BUMOTH IIO-
OymoBaHa BUKJIIOUHO HA TE€PMiHOJIOTiUHiM
3aMiHi oxHOrOo TepMmiHa (actio) iHImIUM
(mpaBo) [14, 11]. Haii6inpmuii KpUTUK
reopii B. Binmmreiitna Myrep (Muther) y
cBoiii po6ori «Zur Lehre von der rémis-
chen actio» (1857 poxky) BusHAUMB ITOABili-
HY OPUPOAY II030By — MaTepiaJbHO-IIpa-
BOBY Ta my0OaiuHo-npaBoBy. Came Mytep,
Ha nymry M. 'ypBuua 3amouaTKyBaB aya-
JiCTHYHY Teopilo IIPUPOAM IIO30BY Ta
mpaBa Ha M030B SK IIMBLIBHY MaTepiayib-
HY BUMOTY i AK OyOJiuHYy BHUMOTY Ha 3a-
xucT npasa [14, 12].

3 BUHUKHEHHAM a0CTPaKTHOTO IpaBa
II030B IIOYaJIM PO3TJIAJATH K aapecoBa-
HY CyAy BUMOTY Ta HagaJu HoMy Iy0-
JiYHOTO XapaKTepy, HE3aJIeKHOTO BiJ
MaTepiajnpHOTO IIpaBa. BuenHa 1po
IIpaBO BUMOTHY HA IPABOBUI 3aXWCT, PO3-
pobaexe A. Baxom, Bu3HAUAJIO MO30B AK
OIHOYACHE 3BEPHEHHs 10 CYAy Ta Bimmo-
Bimaua [59]. IIpore 3romom BuMOTa Ha

IpaBOBUI 3aXMCT BTPATUJIA CBill yHiBep-
calbHUII XapakTep, SAKUII BU3HaBaBCH
A. BaxowMm, i mepecTajia OTOTOKHIOBATHUCS
3 MPeAMETOM CIIODPY.

Hanpurkinmi XIX — ma mouarky XX
CTOJIITH abCTpaKkTHa Teopid NIPO MO30B
moyaJjia aKTUBHO 3a3HAaBaTU KPUTHUKH,
TOMY IO MPaBO BUMOTU OyJi0 BimipBame
Bif, MaTepiaJbHUX IIPaBOBifHOCUH 1 IIe-
peHeceHO B Iy0OJiuHe IIpaBoO, IO He Bif-
MOBizaso peaJsbHUM IIPaBOBiIHOCHWHAM
[60]. Cupoba sHaliTH KoMIpoMic Mixk
IUBLIBHOIO MaTepiaJbHOI BUMOTOIO Ta il
IpUMyCcOBOIO (uepesd cyn) peaJisaiieio
CTAJI0 TiATPYHTAM IJA IIOABU Teopii
KOHKPETHOTO IIpaBa.

VY Teopii KOHKpeTHOro mpaBa oHabyJja
po3BUTKY imea MyTepa, 10 oTpuMaTU
CYZOBUI 3aXWCT MOJKE JIUIIE TOM, XTO
Mae BigmoBimme mpaBo. 3rigHO 3 Teopieio
KOHKDETHOTO IIpaBa, IIO30B € 3acobom
IOCATHEHHS METH MaTepiaJibHOTO IIpaBa,
ajle He BJacHe MaTepiajbHe IpaBo, He
ioro GyHKIia abo mybaiuHO-TTpaBOBUI
MpPOSAB, BiH € BUMOTOIO [0 Aep:KaBU Ha
3a/JI0BOJIEHHSA iHTepecy, 3axXHCT Bin Big-
moBimaua B IIpolecyaJbHilt ¢opwmi,
MoB’sI3aHUI 3 MMO3AaIpPOIleCyalbHUM (haK-
TuyHUM ckKJaazoMm [14, 16]. Teopia xo=-
KPEeTHOTO IIpaBa CBOTO Yacy oTpuMaJja
BeJUKY IMiATPUMKY y IIpollecyaJicTiB i
O0ysa mocuthb mommmpeHa B ABcTpii Ta
®paHnIii.

PosBuTok Teopii mmBinpHOTO IIpoIie-
CyaJIbHOTO ITpaBa B HMapchKiil Pocii mepe-
OyBaB WiJg OOCUTHL CUJBHUM YIJIUBOM
HAYKOBUX PO3POOOK HIMEIbKUX YUYEHUX
y mi#t chepi [6; 55; 57]. o Toro x, AK
zasdnauaB E. BacbKoBCbKUII, pociiicbka
MoHorpagdiuua JiTeparypa 3 IIUBiJIBHOTO
mportecy Oyna 6imgaoro [8, 17]. Tox yeci
OCHOBHi BUEHHS HiIMeIbKUX HAYKOBIIiB
1100 PO3YMiHHS CYTHOCTi IIO30BY OTPH-
MyBaJu TiATPUMKY Ta PO3BUTOK Ha Te-
putopii Pociiicbkoil imnepii.

Hanpukiani XIX — ma nouatky XX
CTOJIITh Y IIUBIJIBHOMY IIPOIECYAJIBHOMY
IpaBi TEPMiH «II030B» TPAKTyBaBCA Y ABOX
sHmaueHHax. Tak, ma gymxy M. Bpysa,
AKUN 1aB BUSHAUEHHSA MO30BY B E€HITUK-
aonenii Bpokraysa it EQppona, mo-mepiie,

Teopis i npakTrka iHTenekTyanbHOi BnacHocTi - 3/2014

15



O. Illmeghan

v/

B

3AXNCT NPAB

€ OpUAWYHA MOJKJIUBICTHL B3aXUCTUTHU
CBO€ ITMBiJIbHE IIPAaBO B CYJIOBOMY IOPSJ-
Ky, a mo-Ipyre, — Ie cyHIoBi (mmpoiecy-
aJbHi) mii mosmBaua, IO 3BEPHYBCSA 3a
JOIIOMOTOI0 IO Cyay, Io0 3000B’s3aTu
BiimoBilaua BU3HATH MOT0O IIPABO YU BU-
KOHATHu Te, 1110 BiH moBuHeH. Ilepiie Bu-
3HAaYeHHsd I030BY MiCTHUTL O3HAKY, 3a-
BAAKMW AKi¥ MOMKHAa BigMe)XyBaTu I[H-
BijbHe mpaBo Bix nmyOaiunoro. Ha nymky
M. Bpyna, 11030B € CYyIyTHUKOM IIUBiJIb-
HOTO TIpaBa, €JeMeHTOM MOTO BJIACTHBO-
cti [566, 163]. fIx Gaummo, HaBemeHe BU-
3HAUEHHs II030BY € SICKPAaBUM IIPUKJIA-
JIOM TIPOSABY Teopii KOHKPETHOTO IIpaBa.

Teopiro KOHKPETHOTO IIpaBa HiATpU-
maB i posBuHyB T. f610uKOB, AKUiT BBa-
JKaB, II[0 IO30B € OJAHUM 3 BHUIiB BUMOT
Ha 3aXHUCT IIpaBa ¥ TOMY CTAHOBUTH Bif-
MiHHY Bif cy06’€eKTHBHOTO NIPUBATHOTO
mpaBa My0JiYHO-TIPABOBY BUMOTY, CIIPSA-
MOBaHy IPOTU AepiKaBU, 3MICT AKOI IO-
JATa€ B OTPUMAHHI ITOBUTHUBHOTO IJA
YIIOBHOBaKEHO1 0co0M CYIOBOTO PiIlleH-
Ha [57, 9]. Iloxi6buy imeio mimTpumasn
i B. T'opmoH, AKWii II030B BU3HAUAB SK
nyOJiuHO-IPaBOBY BUMOTY [0 Aep:KaBuU
II0J0 TIOCTAHOBJIEHHSA CYJJOBOTO DillleHHS
[11, 92, 109-115].

Ha mporuBary 3asHaueHill KOHIIEIIIil
KOHKPETHOTO IpaBa, IO3UIlii0 abCTPaKTHO-
ro npaBa nigrpumysas II. Kouepriu, axwuit
pO3TJIAaB TO30B AK IOPUANYHY BUMOTY,
3adBJIeHy IIO3WBaueM, sAKa CTAHOBUTD
IpeaMeT CIopy Misk ctopoHamu [28, 36].

Bognouac moTi6HO B3ATH OO yBarwu,
110 yV AOPeBOJIIOINiliHilT Pocilicbkiii iMmme-
pii BaKOHOZABCTBO HE BUKOPUCTOBYBAJIO
TaKOTO OKPEMOr0o TepMiHa, AK «II030B».
HarowmicTs, CraTyT HUBiIBHOTO CymO-
ypucTBa Ta CBoJ 3akoHiB PocificbKkoil im-
nepii BUKOPUCTOBYBaJIU TepMiHU:
«IIpaBO HA II030B», «IIPaBO BiAITyKOBY-
BaTU», «IIPaBo IoAaBaTu mM030B». OKpim
1poro, CTaTyT IMUBIJIBLHOTO CYZOUYMHCTBA
MicTUB TepMiH «BHUMOTa» B IOJIOYKEH-
HAX,TPUCBAYEHUX IT030BY (craTtTi 442,
445, 570, 574, 632) [29]. Toxx npuBep-
Tae yBary I[iKaBUi (akKT, IO «BHUMOTa»
K BUSHAYAJIbHUM TEPMiH IMOHATTS MO30-
By OYB BBeIeHUII y IUBIIbHUI IIpoOIeC

HiMenpbkuM yuenum bB. Bimpgmieiizom y
XIX crouiTTi.

Crnuparounch Ha TepMiHOJIOTiUHYCIIe-
nu@iKy TOPEeBOJIOIIHOTO IIMBiJIBHOTO
IPOIleCYyaJILHOTO 3aKOHOJABCTBa, K. Bach-
KOBCBKUU 3IiMCHUB PO3MEKYBaHHS Tep-
MiHIB «BHMoOra» Ta «I030B». TakK, BIMO-
Iy BiH TayMauwmB SK JOMaraHHSA, IO
npunyckae IpuMycoBe Horo 3nilicHeHHSA
OyAb-AKHUM MJO3BOJEHUM CIIOCOOOM, B
CBOIO UepTy MO030B BiH BM3HAYaB K IO-
MaraHHfA, 0 3OiMCHIOETHCA 3a IOIIOMO-
roro cymoBoi Biaagu [7, 598; 30, 146].

3aBepIyiourd HEeBEJUUYKUIl eKCKYpC B
icTopiro po3BUTKY Teopii IIpo MMO30B y Z0-
peBoOIOiMiHKMI Iepios XoTijocsa 6 mpu-
BEepHYTH yBary, 1o Bxe y 1917 poui
E. BacbkoBchbKuM OyJia 3pobJieHa crpoda
copMyII0OBAaTH YHiBEpcaJibHe BU3HAUYEH-
HA TI030BY, KOoTpe 0 BimoOpaskaso BCIO
oro 6araTorpaHHiCTh, UMM IO CYTi i OyB
3alI0YaTKOBaHUI HAIpAM yHiBepcaJbHO-
cTi BM3Ha4YeHb 1030BYy. Tak, y mporecy-
aJbHOMY CEHCi, Ha AYMKY OOCJIigHUKA,
M030B € BUMOTOI0 y (OpMi IIpOXaHHS
(KJIOTIOTAHHSA) IIPO MOCTAHOBJIEHHS CYAO0M
HeBHOTO pillleHHsA. ¥ MaTepiaJbHOMY,
TOOTO 3a 3MiCcTOM i CyTTIO, CEHCi TO30B €
BJIACHE BUMOTA, 3aABJIeHA B II030BHOMY
KJIOTIOTaHHi. A B 3aKOHOZAaBCTBI — IIe
BCA TisIIbHICTH IMO3MBavua BIPOJOBIK YCh-
oro mporiecy [7, 592, 603].

Y cepemuni XX cromiTTa Bigb6yBcsa
OypPXJMBUM PO3BUTOK PamAHCHKOI HAYKH,
He CTajJI0 BUHATKOM i IIMBiJIbHE IIPOIIECY-
aJibHEe IIPaBO, ITPOTEe OCHOBOIO TEOPEeTUY-
HUX TOCTiIKeHHS Oy NOCATHEHHS ITU-
BlIBLHO-TIIpOIlecyaabHOI Teopii Ta (isoco-
¢ii momepegHBOTO CTOJITTS, a TaKONK
PO3POOKM HiMEIbKUX YUEHUX.

IcuyBasio GaraTo migxomiB IOA0 BU-
3HAUEHHSA II030BY, IPOTE OCKiJLKU Iie He
€ IpeaMeTOM IIPOIIOHOBAHOI CTATTi, TOMY
He OyJeMO MOCUTHh CUJIbHO aKIeHTYBaTuU
yBary Ha pi3HOMAaHITHUX TediAX i BUeH-
HAX TPO I030B, a BUCBITJIMMO JIHIIE
HANOiIBIT mOITUpeHi.

TpuBanuit yac maHiBHOIO B PaaAHCh-
Kill mpomecyanbHiil Hayii Oyaa mosuiris,
BiATIOBiZHO M0 KO MO30B PO3TIALAIN
AK €JUHEe TMOHATTA, 10 Ma€e IPOoIlecyasb-
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HUI 1 MaTepialbHO-IIPABOBUM AacCIEKT
(A. HobpoBoabewbkuii, C. IBamos, . Yeuor
Ta iH.), TP IILOMY BUMOTAa IO CYAY IIPO
3aXUCT IIPpaBa PO3TJaAfaach AK IMpOIle-
cyasbHUI 6iK II030BY, a BUMOTA II03UBa-
ya 10 BiflloBizaua — MarepiajbHO-IIpaBo-
BUii. B €qHOCTI IMOHATTA IT0O30BY aKIIEH-
TYETbCS MaTepiaJbHO-IIPABOBUI ACIEKT.
Tak, Ha AymMKy A. [o06pOoBOJBLCHKOTO,
CYTHiCTh OyIBb-AKOTO IIO30BY SAK 3acC00y
3aXUCTy IIOJIATAE caMe B TOMY, IO CYI
TMOBUHEH TepeBipuTM 3aKOHHICTH i 00-
I'PYHTOBAHICTh MaTepiaJabHO-IPaBOBOI
BHMOTI'M II03WBava A0 Bigmosigaua. Jluie
HasgBHICTH MAaTepialbHO-IIPABOBOTO ac-
MEeKTYy II030BY, TOOTO IIPaBOBOI BUMOTH
mosuBava [0 Bigmomimaua, MOKHAa IIO-
SACHUTH IiCHYBaHHA TaKUX IHCTUTYTiB
mpoliecy, K BU3HAHHS II030BY, BigMoBa
Bi mos3oBy, MupoBa yroza. Bimmomimmo,
MaTepiaJbHO-TPABOBUIL 0iK IIO30BY — IIe
HeOIMiHHA O3HaKa MIJs1 BUSHAUEHHS CYT-
HOCTi Oyab-AKOro mo3oBy. Tosx, I030B —
e e1MHe MOHATTSA, IIT0 MA€ ABA aCIEeKTHU:
MaTepiaJbHO-IPAaBOBUU i IpoIllecyasib-
HUH, e IlepeBara BiggaeTbca MaTepiaib-
HO-TIPABOBOMY, II[0 BU3HAYA€E MPUPOAY
mosoBy [19, 10].

Tamuii TpuXUABHUK ITi€l KOHIIemIrii,
B. HanypcbKuii, Aemio yTOUHUB MaTepi-
aJIbHO-IIPABOBUM acCIeKT II030BY SAK 3a-
XUCT IMUBiIbHOTO IIpaBa. I1030B € 3BepHe-
HaA [0 CyAy BUMOTa TIOCTAHOBUTH pPillleH-
HS PO BUSHAHHA CYJOM Cy0 €KTHBHOTO
IIUBiILHOTO TIpaBa MO3WBava Ta IIPUCYI-
JKeHHsI BigmoBimaua 0 BHUKOHAHHS IIEB-
HUX Oifi a0 HigTBepIKeHHA CYAOM Ha-
SABHOCTi UM BiICYTHOCTI MisK mosuBauem i
BifillOBimaueM IIeBHUX IIWBiJIbBHUX IIPABO-
BimHOCHMH. ¥ MaTepiaJbHOMY CeHCi — Iie
3BepHEHA Uepe3 CyJ MaTepiajbHO IIPaBO-
Ba BUMOTa, KOO € BJacHe IIMBiJIbHe
IpaBo, 1o IifjArae 3axucry cygom [50,
158-159]. Take Bu3HAUEHHS TO30BY OYJI0
cupuitaaro . IryruHUM, 3 JeAKUM
YTOUHEHHSIM, II[0 TIO30BOM y TIPOIlECyasb-
HOMY CeHCi € 3BepHEHHSA [0 CYLy 3a 3aXu-
CTOM OXOPOHIOBAHOI'O IIUBiJIBLHOTO CY0’€K-
TUBHOTO TpaBa [53, 136].

He sBakarouwm Ha Te, III0 HaBeAeHUIl
Oigxig 70 TapKTyBaHHSA II030BY OYB [O-

CUTH TOIIWPEHWM, BiH 3a3HaBaB KPUTHU-
KU 3 IIO3HUIIii Toro, 110 BiH He BiAmmoBimae
BUMO3i exgHocTi 1 yHiBepcaabHOCTI
NOHATTSA 1O30BYy. Tak, HampuUKJIanm,
B. flpkoB BKasyBaB Ha Te, IO IIOHATTS
I030BY MiCTUTH MaTepialbHO-IIPABOBUH i
mpollecyasibHi ejleMeHTU, 3a CBOIM 3Mi-
CTOM BOHO INIMpIIE Ta OararTiie, Hi¥ IO-
HATTSA IO30BY B MaTepialbHO-IIPABOBOMY
YU TIPOIECYaJTbHOMY 3HAUEHHAX, OCKiJb-
KU IIOPAL i3 BUMOTOIO 0 CYLy, iCHYE AK
000B’A3KOBUII, HEBiJ'€MHUI CKJIALOBUIi
eJIeMeHT, icHye i MaTepiajJbHO-IIpaBOBa
BUMOTA IIo3WBaua A0 BigmoBimaua. AKIo
BUXOAUTH 3 TOTO, IO MaTepiajbHO-IIpa-
BOBa BUMOra II03MBavya J0 Bigmosigaua
po3rIAmaeThCA SAK TIOJOBHA, BigMiHHA
puca O0yabL-AKOTO IIO030BY, 3a TAaKUX YMOB
BUMOTa ocobu, siKa BUCTYIIA€ BiJ CBOTO
imMeHi Ha 3axuCT mpaB Ta iHTepeciB Tpe-
Tix 0ci0, He MOKHA HAa3BaATHU IIO30BOM,
OCKiJIBKM Taka BHMOTa He MIiCTUTH i He
MOJK€ MICTHUTH TaKOl CYTTEBOI O3HAKMU
OyAb-AKOTO II0O30BY, AK MaTepiajabHO-
IpaBoOBi BUMOI'M mo3uBaya OO0 BigmoBiza-
ya. Takuii BICHOBOK CYIIEPEUHUTH II0JIO-
JKEeHHAM IMBLJIBLHO-IIPOIIECYaJbHOTO 3a-
KOHOJIaBCTBA, AKe BUKOPUCTOBYE TEPMiH
«IIO030B» 1 g0 o0cib, AKi 3axuInamTb
mpaBa Ta iHTepecu iHmux oci6 [58, 96].
Bapro 3asHaunTH;, 110 Teopida qoMiHAH-
THOI MaTepiaJbHO-IIPABOBOI acIeKTy I1030-
BY MigmaBajiacs KPUTHIIL IIe 3a PaaaHCh-
Kux uaciB, Hanpukian, A. Kiefimmanom
i M. IIredpanom [25, 25—-26; 51, 3—8].
IloBHicTIO MiATPUMYyOUM BUCJOBJIEHI
3ayBasKeHHA BUHHUKAae morpeba 3BEepHYTHU
yBary i Ha Ty o00OCTaBUHY, IO II030B
CIIPSIMOBYETBCA HA 3aXUCT CY0’ €KTHUBHO-
o IIUBLJILHOTO IIpaBa, BiAIIOBiAHO BiH He
Mo:Ke OyTM TaKuM IIpaBoM. BimmoBimmo
o sampomnoHoBaHoro B. Hanypcbkum i
S. IItyriEuM BU3HAYeHHs II030BY, B
npoliecyaJlbHOMY CeHCi BiH OTOTOX-
HIOETHCS 3 MPOIECYaJTbHOIO Ji€l0, IO He
YB3TOMKYETHCA 3 ITOJIOMKEHHAMU I[UBiJIb-
HOTO TIPOIlecyaJbHOTO 3aKOHOIABCTBA, B
AKOMY MiCTAThCA IIOHATTA <«IIO30B» i
«IIpen’ ABJIEHHS TO030BY», 30KpeMa «IIo-
30BU Tpen’ ABASAOThBCsI» (crarti 109, 118
HIIK VYkpainwm). IIpm BusHaueHHi m030-
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By 3aco00M 3axuCTy IOPYIIEHOT0 Yu
OCIIOPEHOTO0 IIPaBa He BPAXOBYETHCA Iy Ke
Ba’jKJIMBE TIOJIOYKEHHS 3aKOHOIaBCTBAa
Yxpainu, 3a AKUM 3aXHCT IIpaBa IIOKJa-
JIeHO Ha OpraH! CYyAOBOI BJyIagW Ta iHMIi
IOPUCAUKIIINHI Oopraid i TaKUM UYUHOM
ixHi piileHHsA, yXBajiu, IOCTAHOBU € IIPO-
mecyaJbHUMHI 3ac00aMU 3aXHUCTY.

Posrasagaoum 1mo30B AK BUMOTY [0
Cyny MOPYIIUTH CIpPaBy, aBTOPU —
cy0’€KTH aBTOPCHLKUX MIPaBOBigHOCHUH,
He 3a3HAUaloTh, SKa MeTa TaKoro Iopy-
IIeHHA COpaBuU, IO Mae€ Ba’yKJuBe 3HA-
YeHHS JJis BU3HAUEHHA IO30BY. TakKomo
MEeTOI0 IOPYIIEeHHA CIPaBU € 3aXUCT
npaB i OXOPOHIOBaHUX 3aKOHOM iHTepe-
ciB cy6’ekTiB aBTOPCHKOTO IIpaBa,
iHmuUX MaTepialbHMX OpPaBOBiZHOCHUH i
3aXMCT BCTAHOBJEHOTO [IE€PKaBOIO IIO-
panxky. IIpu Bu3HaueHHi mO30BY uepes
MaTepiaJbHO-IPAaBOBY BUMOTY IIO3WBaua
IO BimmoBimaua He BPaxOBYETHCHA, IO
Taka BUMOTa BJACTUBA U JOCYZOBUM BHU-
MoraM cy0’€KTiB CIipHMX IIpPaBOBimHO-
CHUH, a TaKOX Te, IO OpPOoIecyaJbHOI
npaBocy0’e€KTHOCTI Immo3mBada UM Bifgmo-
Bimaua BOHHM Ha0OyBaloOThL TiJIbKH 3 IIPU-
WHATTAM CyJOM CIIipHOI cIIpaB® J0 IIPO-
BaJKeHHA, a He OO Ii HOPYHIeHHA B
cymi.

Panimre icayBaB gemio iHIMUHA migxin
IO BU3HAUEHHSA CYTHOCTi II030BY, IO
OpaB TOYATOK i3 mpallb HIiMEIbKHUX
fopuctiB cepenuuu XIX croxirta. Bix-
ONOBiAHO 1O JOPYTOT0 IiAXOAYy, IIO30B
PO3TIALABCh Y IBOX CAMOCTiMHHMX Kare-
ropifgx: MO30BYy Yy MaTepiaJbHO-IIPABOBO-
My Ta I030B Yy HOPOIleCyabHO-IIPaBOBO-
my 3HauenHax (M. 'ypuu, P. 'ykacan,
II. €nicenirkin, C. [Ilakapsan, A. Bounep,
I. IIarineroB Ta iu.). [IpuxunbHUKH Iiel
MO3UIIil BBayKaJIn, IO IIiJi TO30BOM B Ma-
TepiaJbHO-IPABOBOMY pPO3YMiHHI cJifx
pos3yMiTH BHMOIY IIO3MBaua M0 BiAIoOBi-
Iava, y TaKOMY pasi II030B € iHCTUTYT
MaTepiaJbHOrO IIpaBa; IIiJf TO30BOM B
TIPOIlecyaJbHO-IIPABOBOMY 3HAUEHHi IIO-
TpiO6HO PO3yMiTM 3BepHEHHSA MMO3UWBaUa
IO Cyaoy 3a 3axXWCTOM IIpaBa, Ta MOpPHU
IIbOMY IIO30B € iHCTUTYTOM IIPOIlECYyasb-
HOT'O TIpasBa.

Tak, ma gymxy M. I'ypBuua, mosos
y HUBiIBHOMY IIpOIlecyaJbHOMY IIpaBi
€ 3BepHEHHs OO0 CyAy IIepIrnoi imcrauirii
3 BUMOTOIO IIPO 3aXHUCT CHiPHOTO ITUBiJIb-
HOTO (CciMeliHOTO, TPYAOBOTO, KOoIlepa-
TuBHOoro — P. T'ykacsaH) cy6’eKTUBHOTO
mpaBa UM OXOPOHIOBAHOT'O 3aKOHOM iHTe-
pecy [15, 5]. Kepymouuchk HaBegeHUM
TAYMaueHHAM, ITI030B MOTPi6HO po3ymiTu
AK TpoIllecyaJbHy [Oil0, TOOTO maeThCs
BU3HAUEHHA IIO30BY Y TPOIECYATbHOMY
3HaueHHi. IlodoBoM y MaTepianbHOMY
3HaYeHHi € MuBiJbHE Cy0’€KTHUBHE IPaBO
Ha IpUMYycOBe 3IilicHeHHA 000B’A3KY
OOp:KHUKA BUKOHATU OyIb-AKi Aiil um yT-
pumatucsa Big meBHoOi mii [44, 191; 45,
101, 104; 22, 9, 14; 24, 6]. Besmoce-
penHiil axkileHT TiJIBKY Ha MaTepiajibHO-
MPaBOBOMY acCHeKTi y BM3HAUYEHHI M030-
By 3pobuisa O. IcaeHKOBa: m030B — IIe
3acib 3axmcTy mpaBa 0coOu, IO 3BEpPHY-
Jacs 0 Cyay, YM€E IIPaBO BBAYKAETHCA IIO-
pyuIeHM ab0 OCIIOPEeHWM, TaKWil CIocib
3aXWCTy CIPAMOBAHUII TPOTU YABHOTO
MOPYITHUKA i 3acHOBaHWII Ha 3a3Haue-
HUX TMO03MBaueM CIIipHUX UBLIBHUX
(B IIUPOKOMY 3HAUEHHi) ITPaBOBiAHOCUH
[23, 58].

Buxonauu 3 HaBemeHOTO PO3YMiHHA
M030BY, BUHHUKAE MOTpeba 3ayBasKUTH,
110 3a TAaKUM IIiJXOAOM CyJ Ma€ PO3TJId-
IaTu He OAWH, a JBa CAMOCTiHHX II030-
B — Y MaTepiaJbHOMY Ta IpoIlecyasb-
HOMY B3HAUeHHi, III0 He BigmoBimae miii-
CHOCTi — Hi BaKOHO/ABCTBY, Hi IIPaKTHUIL]
oro 3acrtocyBaHHA. SIKIO TO30B € JIUIITE
3BEepHEHHA [0 CYLy 3a 3aXHCTOM IIpaBa,
TO IIicjas Horo mpen’ sIBJeHHSA BiH 3HHUKAE
muIsiXoM TpaHcdopmarlii B cmpaBy, IO
po3IyIAmaeTbCA CyoM. BudHaueHHA I1030-
By Uepes IpOoIlecyasibHy [Iil0 He Biamosi-
nae IuBinbHOMY mpollecyaJbHOMY KO-
IeKci YKpaiHM, STKMM BCTaHOBJIEHI KarTe-
ropii «II030B» i «Ipexn’ABJIEHHS IIO30BY>».
Tako)X MOKHA IIOBHICTIO IOTOAUTHCH i3
dayBaxxkeHHAMEU I. PereTHUKOBOI, KOoTpa
3a3Hauajia, IO BU3HAIOUYM iCHYBaHHS
IBOX CAMOCTiMHMX IIOHSATHL II030BY, aBTO-
pY TaAKOTO MiAXOAYy IIPOTHUCTABJISIOTH
OIVWH OJZHOMY nIBi KaTeropii cy0’eKTiB,
AKUM 3aKOHOM HAJAa€eThCA IIPaBO Ha
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3BepHEHHS [0 CyAy 3 BUMOTOIO IIPO 3a-
xucT. s ocib, AKi saxuIamTb UysKe
IpaBoO YW OXOPOHIOBAHMWU 3aKOHOM iHTe-
pec, TO30B fAK caMOCTifiHa Kareropis
icHye JsuIIe B IIpollecyaJbHOMY CeHCi.
Has ocib, AKi 3axwuIaOTh BJIACHI mpaBa
Ta 3aKOHHiI iHTepecu, II0O30B AK CaMoO-
cTifiHa KaTeropid icHye y ABOX pPi3HOBU-
Iax — K 1HCTUTYT MIPOIleCyaJbHOTO
nmpaBa i fAK 1IHCTUTYT MaTepiaJbHOTO
npaBa [38, 116]. Toxx, poariaamyBama
KOHIIEIII[isd CYTHOCTiI HMO30BY TaKOXK He
BigmoBimae BmMO3i egHocTi # yHiBep-
CaJIbHOCTiI I0O30BY AK 3aco0y CymZOBOTO
3aXMCTy IIPaB i 3aKOHHUX iHTEpeciB.

Tperiit migxing momo BU3HAUEHHSA CYT-
HOCTi 1M030BY € HaMOijbII misHiMm i yBiO-
paB y cebe K KPUTHUKY IIOMEPeaHiX IBOX
KOHIIEIIifl, TaK i HmO3UTHBHI migxomu
BICJIOBJIEHI TOCHiJHMKAMU IUBiJIbHOTO
mpoIlecyaJbHOTO IIpaBa. ¥ IIbOMY KOH-
TEKCTi He MOKHA He IOTOAUTHUCA i3 AYyM-
koio I'. Ocokinoio, 10 30epiraerbcs
OoJlHA JIOTiuHA JIiHiA ABOX TPYI YYEHUX,
AKa 3MiCTOBHO IOBHicTIO 3biraerncs,
amoKe U Ti ¥ Ti TaymMayaTh MO30B SK Ma-
TepiaJibHO-ITPABOBY BUMOTY IIO3WBayYa M0
BifmoBizmaua, a TaKOK O CyAy OJHOYAC-
"Ho. Te, IO ABOM CaMOCTiMHUM IIOHSAT-
TSAM II030BY IIPOTUCTABUTHLCA OIHE, IO
CKJIAMAETHCSI 3 ABOX YaCTUH — MAaTepi-
aJIbHO-TIPABOBOI Ta IIpoIllecyaJbHOI —
CBiJUUTH IPO HECYTTEBICTHL PO3XOIKEHD
TepMiHOJOTiUHOTO XapakTepy [32, 11].
Ileit Tpetiit migxin oTpuMaB Ha3BY «YHi-
BEPCAJLHOTO BMU3HAUEHHS MOHATTA IT030-
By». MeTo0 yHiBepCaJIbHOrO BU3HAUEHHS
MO30BY € YVHUKHEHHSA CYIIepPeuHOCTeN y
paHillle BUCJIOBJEHUX TJIYMAaYeHHAX TIO-
30BYy, a4 TaKOK IIPardHeHHs IIOB’A3aTu
TEeopil0 IMBIJIBHOTO IIPOIECYaJJbHOTO
mpaBa i3 cyZoBOIO MPAKTHUKOIO Ta IU-
BiIBHUM WIpOIleCyaJbHUM 3aKOHOIAB-
ctBoM. IIpeacraBHMKaMu KOHIIEOIii yHi-
BepCaJbHOTO BU3HAUYEHHS II030BY €
T'. Ocokina, B. Myciu, M. Illredasn,
M. Bikyr, I. 3aiites Ta iH.

Tax, sa gymky B. IllersmoBa mo3oB €
3aci0d cymoBOro 3aXMCTy, TOOTO 3BEpPHEH-
HAM 3aiHTepecoBaHOI ocobu OO0 IOpHC-
ITUKIIITHOTO OpraHy, OesmocepegHbO 10

Cyly 3 KJIOTIOTAHHSAM IIPO BUPillleHHS
TPaBOBOTO KOHMIIKTY 3 METOI0 3aXUCTY
Ccy06’€KTHBHOIO IIpaBa YU OXOPOHIOBAHO-
ro 3aKOHOM iHTepecy cy0’eKTa 3BEepHEH-
Ha abo iHImoi ocobm, SKIIO 34 3aKOHOM
iffi HamaHO IMpaBO 3aXUIIATH iHTepecu
immux oci6 [54, 16].

Or:Ke, MO30B — IIe €IVHE TIOHATTH,
110 Ma€ [Ba aCHEKTH: MPOIECYATBHY 1 Ma-
TepiaJbHy. 3BepHEHHS IO CYAYy IIPO 3a-
XUCT IIpaBa, IIPO 3AiMICHEHHA TPaBOCYAAA
31 COmipHMX aBTOPCHKUX i CyMisKHUX IIpa-
BOBiTHOCMH Ma€ CYIIPOBOIKYBATUCS Ma-
TepiaJIbHO-IIPAaBOBOIO BUMOTOIO 0 BiAIIO-
Bimaua. YacTKOBO IIe IOJIOKEHHSA OYyJO0
BimTBopeHe M. I'ypBuuem y Bu3HauUeHHi
II030BY, B OCHOBY SIKOTO OYB IOKJAaAeHU
copMyJIbOBAHUN HUM 3MiCT €JIEMeHTiB
no3oBy [15, 5]. H. 3elinep Hasusae 1o-
30BOM BUMOTY IO CYLy 0co0u, 3aiHTepe-
coBamHoi B 3axucTi mpasa, a K. IOgeabcon
Iomae OO IIbOTO i «IIOPYIIEeHHS CYA0BOL
IisgabHOCTi», TOOTO aBTOPU HEe BKJIO-
YaioTh OO0 BUBHAUEHHS MO30BY MAaTepi-
aJIbHO-ITPABOBi acmeKTH, Xoua BOHU 3ra-
IaHi y CJIOBOCHOJYYEHHi «BHMOTOIO IO
cyny ocobu, 3aiHTepecoBaHOI B 3aXMCTi
mpaBa» [20, 123; 42, 188].

Buwmora o cyay mpo BupileHHSA mpa-
BOBOT'O CIIOPY 3 aBTOPCHLKUX, CYMiKHUX,
iHIMMX MaTepiaJbHUX ITPABOBiIHOCUH 3a-
BYKIU TOENHYETHCA 3 TMEeBHUMHU MaTepi-
aJbHO-TTPABOBMME BUMOTaMU IO BiAIOBI-
IaJda, MO3aAK y TAaKOMY pasi mpegmMeTom
CYZOBOTO DPOBTJIALY € CIip IPO IIpaBoO
Mik croporamu. Cya 3aB:KIHM IIepeBipse
OpaBOMipHiCTE MaTepiaJbHO-IPaBOBOI
BUMOTHU OJHi€l CTOPOHU M0 APYIroi, TOMY
A. [TIo6pPOBOMBCKHUIT CJIAYIIHO B3BEPHYB
yBary Ha IO BJaCTUBIiCThH II030BY, BKJIIO-
yuBHIX i1 ¥ chopMyIbOBaHy HUM nediHi-
mifo, B SAKili IocTaBWB Ha IepIle Miclie
BUMOTY IIPO YCYHEHHS IIOPYIIEHOTO
mpaBa, IIpejn’ ABJEHY OJHi€l0 0co60i0
npyri#t [19, 29]. IlosoBHOIO BUMOTa CTa€E
TOMi, KOJIU BOHA CHPAMOBYETHCA HA IIO-
DYIIEeHHA AiAJBHOCTI KOMIIETEHTHOTO
IOPUANYHOTO OPTraHy, SKUi YIIOBHOBAal)Ke-
HUI BAiMCHIOBATU 3aXMCT IIOPYIIIEHOTO
YK OCIIOPEHOT0 TpaBa, YU OXOPOHIOBAHO-
ro 3akoHoM iHTepecy. Taka BiacTuUBiCTH
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BUMOTH MpPSAMO BigoOpaskeHa y cT. 3
HIIK VYkpaimu. Bapto 3BepHyTH yBary,
mo gpemnto misHime A. JJo6poBoJbCKUI
IaB 3HAYHO POSTOPHYTillle BU3HAUEHHSA
M030BYy SAK IIpen siBJIeHHA B cyn abo
iHIMUY IOPUCAUKIINHUN OopraH IJs pPO3-
TJISIAy Ta BUPIIIeHHSA B IIEBHOMY IIpoOIle-
cyaJlbHOMY TOPSAKY MaTepiaJbHO-Ipa-
BOBOI BUMOTHU OAHieli ocobu mo apyroi,
10 BUHWKAE i3 CHipHMX MaTepiayibHO-
PaBOBUX BiJHOCHH, OCHOBAaHUX Ha II€B-
HUX opuamuHnx ¢axrax [18, 19].

Anajsoriune BHU3HAUEHHAM II030BY
chopMyIHLOBAHO M. Tpeymiaikosum,
C. IsanoBoro [43, 194-194; 1, 78], 3 He-
sHauHUMHU MoayaaiiavMu — E. ITymka-
peMm, A. ITamyxom [49, 188; 33, 5; 52,
278; 46, 113].

Ha gymky I'. Ocokinoi, 1mo30B K BHU-
Mora 3aiHTepecoBaHOI 0COOM PO B3aXUCT
CBOTO ab0 Uy»KOT0 IIpaBa YU OCIHOPIOBAHO-
T0 3aKOHOM iHTepecy XapaKTepU3yeTbCA
€OHICTIO Ta He MOXKe iCHyBaTu y IBOX
CBOiX imocracsix — mpollecyasibHIN i Ma-
TepiaJbHO-IIPaBOBill, — aJjie y 3alIPOIOHO-
BAaHOMY HEI0 BM3HAYEHHi BOHM ITPOTJISA-
mamoTeesa [32; 28].

Bapro sayBaskmuTu, 1110 IIpu BHU3HA-
YeHHi IT030By HOTPiOHO BUXOAUTHU 3 HOP-
MaTUBHUX IOJIOKeHb crareit 3, 4 IIIIK
Vkpainu, BiAmOBiZHO A0 SAKUX II030B
Ma€e BTiJIOBaTU IIpaBO 3aiHTepecoBaHOI
oco0u Ha 3BEPHEHHA OO CYAY 3a 3aXU-
CTOM, IIpAaBO Ha IOPYIIEHHA NIUBiJIbHOIL
cupaBuW B cyAi Ta Ha il posraazn. Orixe,
Ha nymky M. IIltedpana, mo30B B I[UBiIb-
HOMY CYIOUYMHCTBI — IIe BUMOTAa J0 CYIY
3aiHTepecoBaHol 0co0M TPO 3OiliCHEHHS
MPaBOCYAAA B IIUBLJILHUX CIIpaBax Ha 3a-
XHCT IIpPaB Ta iHTepeciB, mopyIieHux ado
OCIIOpeHUX iHIOI0 ocoboio [52, 278].

IlinBogsum migcyMOK HaBeZeHUM i
nmpoaHa/i3oBaHUM KOHIIEIIiAM BU3HA-
YeHHS II030BY HE MOXKHA HE ITOTOIUTUCS
3 nymroio M. Bikyra ta I. aiinesa, 1110
pisHi miaxoau npu BU3HAUEHHI IIOHATTA
II030BY, IOSCHIOIOTHCA HE JINIIE CKJIAJ-
HicTIO mociaim:kyBaHOi Kareropii, a u
IEeBHOI0O MipOi0, HEJZOCKOHAJIiCTIO IOpHU-
OUYHOI TeXHiKHM, KOJM OIUH i TOH Ke
TepMiH B IUBiJIBHOMY IIPOIlECYAJIbHOMY

3aKOHOJaBCTBi BUKOPUCTOBYETHCA MJIS
MO3HAYEeHHS PisHMX MOHATH [9, 173].

SIK1I0 3BEpHYTHCA IO CydyacHOI ITHU-
BiJIbHOI IpoIlecyaJibHOI JiTepaTypu, TO
MOKHAa MO0AYUTH, IO BCi TPU KOHIIEMITil
I[0JI0 BU3HAUEHHS MHOHATTS IIO30BY 30e-
perauch i IMPONOBIKYIOTH CBOE iCHYBaH-
Hs. BogHouac HeoOXiZHO KOHCTATYBaTH,
10 TepeBakHOI0 TOUYKOIO0 30Py HUHI €
yHiBepcasbHe BU3HAUEHHSA IIO30BY.

Tak, HaTpUKJIAL, TPUXUILHUKOM JO-
MiHAHTHOTO MaTepiaJbHO-IIPaBOBOTO ac-
nexty mo3oBy € C. IBanoBa, siKka Bu3Ha-
Yyae M030B, AK MaTepiaJbHO-IIPABOBY BU-
Mory opnHiel ocobu mo iHmIoi, 110
migjiArae posrJyAgny B IMEeBHOMY IIPOIECy-
aspHOMY mopAxnky [13, 228].

o NpuxuJIbHUKIB IBOX CAMOCTiHUX
MOHATH II030BY (B MaTepiaabHO-IIPaBOBO-
My Ta OpollecyalbHOMY B3HaUYEeHHSIX)
e B. flpkoB, dAKu#l BU3HaYae TO30B
K 3BepHEHY [0 Cyny IepIrnol iHcTaHIil
BUMOTY II03MBaya JO BiAmoBigmada 1po
3aXUCT CBOTO ITpaBa UM OXOPOHIOBAHOTO
3akoHOM iHTepecy. IIo3oB — 1e mpoiie-
cyanbHHUI 3acib 3axucTy iHTepeciB mosu-
Baya, IO30B IIOPYIIYy€E ITO30BHE ITPOBAJ-
JKeHHs, B pes3yJbTaTi Uoro CIip Iepena-
€ThCA Ha posrian cyxny [58, 257].

ITosurito 1mom0 yHiBEpPCAJIBHOTO BH-
3HAUEHHSA II030BY OOCTOIOE, HAIPUKJIAI,
B. Bacin, axuii Bu3Hauae I030B SK BU-
MOTY IOPUAMYHO 3aiHTepecoBaHOI 0co0wm,
3BepHEHY OO0 CyAy IepiIoi iHcTaHIii, Ipo
3aXUCT IMOPYIIEHOTO YM OCIOPIOBAHOTO
cy0’eKTHUBHOrO IpaBa ab0 0XOPOHIOBAHO-
TO 3aKOHOM iHTepecy BCTaHOBJIEHUM 3a-
KOHOM CIIOCOOOM Ha IIificTaBi BKasaHUX
daxTiB, 3 AKMMU BOHA IIOB’SA3y€ HeIpa-
BOMipHi ail mosuBaua [5, 106].

AHaniz cyuvacHoi Jitepatypu cBif-
YUTh 1 PO HNparHeHHs MOCJiTHUKIB nga-
BaTH BU3HAUYEHHS II030By B IIIUPOKOMY
3HaUYeHHi, BKJIOYAIOUYMN A0 HHOTO AKOMO-
ra Oinmbille o3HakK. 3 OAHOTO OOKY He
MOKHa He IOMiJIATHA TAKOro MifXonmy, a
3 iHIIOl — iHKOJIM BU3HAUYEHHSA IIEPETBO-
PIOIOTHCA Ha MOCUTH CKJAAHI KOHCTPYK-
mii, mo BaxKi maa cupuiinarta. Ha-
npukaan, T. CremaneHKoO, 3aIPOIIOHYBa-
Ja TaKe BU3HAYEHHA HOHATTA IIO30BY
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AK IIpen SABJIEHOI Yy BCTAHOBJIEHIN 3aKo-
HOM IIpoIlecyanbHili popMi 3 MeTow 3a-
XHUCTY HeIlepcoHiiKoBaHOTO CyCIiJIbHO-
ro iHTepecy BuUMOra 3aiHTepecoBaHOI
oco0u 0 cyay HPO POITJIAN i BUpiIlIeH-
HS IIPABOBOIO CIIOPY MisK Helo Ta Bifmo-
BiaueM 3 IPUBOAY MOPYIIEHHS AiAMUt
(6e3miAnbHICTIO) OCTAHHBOTO IPaB Ta iH-
TepeciB umcIeHHOI, KijbKicHO i1 mepco-
HaJbHO HEe BCTAHOBJIEHOI Trpymu ocib,
CIILJIBHICTH SIKOI 3yMOBJIeHA €OHICTIO iH-
TepeciB i cmoco0y 3axmuCTy MOPYIIIEHUX
mpaB [48, 10].

IIpore, AKi 6 He Oyau BU3HAUEHHS IIO-
30By, 1 MJOCHiZHWUKHU, i BaKOHOJZaBeIlb
€IVHi B OIHOMY: IIO30B € TaM, i€ € II030B-
He TPOBAaJ’KEHHSA, a IIOJAaHHA II030BY €
OificTaBOO MOJA BiIKPUTTS II030BHOTO
npoBamkeHHa [9, 173]. IIpuseprae yBary
1 TO# (paKT, M0 TAKUU TiAXix BUCJIOBJE-
HUU B TeOPii MUBIJILHOTO IPOIIECYATHHOTO
npaBa iHozeMHuUxXx KpaiH. Tak, Halpuk-
Jall, YropchbKi MOCHiIZHWKU BBaKaloTh,
110 II030BHE MPOBAIKeHHsS Oyne Tam, e
Oyme momauHuii mo30B. Ilo30B HasgBHWUII
TOMi, KOJU € ABi cTOpoHM (mos3mBady i Bif-
HOBifaY) 3 NPOTUJEKHUMU IIO3UIIAMU
00 TpeaAMeTy M030BYy (HasSBHICTH
cropy), UM IMpUHaMHI HeoOXimma Bimmo-
BiiHa HOpMa 3aKOHY, siKa 0 D03BOJIUJIA
3aiHTepecoBaHil 3BEPHYTUCA IO CYAy 3
mosoBoM [39; 16].

Y HiMenbKOMY HIUBiJIBHOMY IIpoOIie-
CyaJbHOMY IIPaBi MO30B BU3HAYAIOTH K
3BEepHEHHsS I[I03MBava IMpPO HAJaAHHI
oMy TpPaBOBOTO B3aXUCTY, TOOTO TO30B
€ 3aco00M ITPAaBOBOTO 3aXUCTY, a TAKOMK
mepeayMOBOIO [JIsA YXBaJeHHS CYAOM
BigmoBigHOro pimenHAa mo cHopasi.
Yepes pimieHHA cyay I03WBa4 OTPUMYE
BiAmoBigHMII TNpPaBOBUUN 3axXMUCT, 3a
YMOBHU 3aJ0BOJIEHHS II030BY, UM BiaMmo-
BY y IIPaBOBOMY 3aXMCTi, B pasi Bigmo-
BU Bixg mosoBy [35].

BucHoBOK. 3Bakaum Ha OpOaHAJi-
30BaHi IIOJIO}KEHHA Ta IPEeAMET I[HOTO
IOCJiIKEeHHA, IIO30BOM € 3BEPHEHHA [0
Cyoy 3aiHTepecoBaHOI oco0M MpPO 3miii-
CHEHHS IIPAaBOCYAAs y CIIPaBi Ha 3aXUCT
OpaB i OXOpPOHIOBAHUX 3aKOHOM iHTepe-
CciB 3 aBTOPCBKUX 1 CYMisKHUX ITPaBOBiJ-

HOCHUH, TOPYIIEHUX UYH
iHIII0I0 0C000T0.

Ile 3BepuHeHHA (BuMOra, 3asBa) 3a-
iHmTepecoBaHol ocobu (mo3mBaua uu
iHmoi ymoBHOBasKeHOI Heo abo 3aKOHOM
oco0M) 10 Cyay MpPO HNPUNHATTS HUM [0
CBOT'O IIPOBAJ’KeHHS Ha PO3IJIAN i BUDI-
IIIeHHs MAaTepiaJbHO-IPaBOBOI BUMOTHU
(Tpo mopyIllleHHA IMUBiIbHOI crpaBu Ta ii
posrian), mpen ABIEHOI Hel A0 APYroi
ocobu (BimmoBimaua) 3 MeETOIO0 3aXUCTY
cuipHUX ab0 TOPYIIEeHUX AaBTOPCHKUX
mpaB BCTAaHOBJEHWM cmocobom i Ha 3a-
3HAUeHil migcrasi.

Y 11boMy BU3HAUEHHI IOHATTS IIO30BY
3aKJIafeHi Horo icToTHi o3HaKM # O3HA-
KM TI030BHOT'O IIPOBAJKEeHHS (II030BHOI
¢dopMH) IMUBIIBLHOTO IIPOIlECY, 30Kpema:
1) M030B CHOPAMOBYETHCA HA 3aXUCT TIO-
PYIIIEHUX UM OCIIOPEHUX aBTOPCHKUX abo
CYMI’KHUX TIpaB, TOMY B II030BHOMY IIpO-
BaJKE€HHI pO3TIAfaloTbCA Ta BUPI-
IIYIOTHCA CIIOPHU 3aiHTepecoBaHUX 0Ci0 —
cy6’eKTiB aBTOPCHKUX UM CYMiMKHUX IIpa-
BOBIJHOCHH IIPO iXHi mpaBa i 000B’A3KHU
Ta 3aKOHHI iHTepecu; 2) y IO30BHOMY
OpoOBaJKeHHi 0epyTh ydacTh ABi cmipxi
CTOPOHHU 3 IIPOTUJIEKHUMH (MaWHOBUMU
Yy 0COOMCTHMMM) iHTepecamMu; 3) I0O30B
COPAMOBYETHCA Ha POITJIAL OO0 CYAY,
AKUM € TepUTOPiaJbHUHN Cyna 3arajabHOL
IOPUCOUKITII, AiAIbHICTHE KOTPOTO IIOOYIO0-
BaHa Ha IIPUHITUII HE3aJIe’KHOCTI CyAmiB i
TiAKOpPeHH iX TiMBKU 3aKOHY; 4) B TIO30B-
HUH CIIp MiX CTOPOHAMU TaKOXX MOXKJIU-
Be BTPYYaHHA IHINWX 3aiHTepecoBaHUX
0ci0 [JIs 3aXMCTy CBOIX IpaB, MPaB iHIINX
oci0 i mepsxaBu; 5) mpollecyasibHE CTaHO-
BUIIlE CTOPiH, iHIMUX ocib, AKi 6epyThb
y4acThb y CIIPaBi IIO30BHOTO IIPOBAIKEHHSA
0asyeTbCs Ha IPUHIUNAX JUCIO3UTHUTB-
HOCTi, piBHOIIpaBHOCTI Ta 3MarajabHOCTI
cTopin Tomro. 3marajabHa ()OopMa ITUBiJIb-
HOTO TIPOIeCy HANOIIBII TOBHO BUpaKeHa
B II030BHOMY IIPOBaJIKeHHi.

OCIIOPEHUX
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Hapgitimmia go pegakmii 16.04.2014 pory

IItedpan E. Mck mo menam, BOSHMKAIOIINM U3 aBTOPCKO-IPABOBBIX oTHouIeHuii. Ha-
yYHasd CTaThs IIOCBAIIEHA BOIPOCAM HKCKAa IO JleJiaM, BOBHHKAIOIIUM U3 aBTOPCKO-IIpa-
BOBBIX OTHOIIEHUUM. B cTaThbe aBTOp yAesdeT BHUMaHWE He TOJHBKO PACKPBITUIO T'DaK-
TaHCKOM IIPOIlecCyaJbHON IPUPOABI MCKA, HO U IIOKA3bhIBaeT ero cuenuduKy B CBA3U C
OIIpeieJIEHHBIM BHUJIOM I'DaKJTAHCKUX JeJl.

Kawuesvle caoga: yueHue o0 MCKe, IOHATHE UCKa, UCK, 3aI[UTa HAPYIIEHHBIX U OCIIO-
PEHHBIX IIPAaB U 3aKOHHBIX MHTEPECOB, MCKOBOE IIPOM3BOJCTBO, I'PAKIAHCKUM IIPOIECC

Shtefan O. The lawsuit in cases arising from author’s legal relations. This article
focuses on the scientific doctrine of a lawsuit. Using the method of comparative histori-
cal analysis the author traces the path of the development of the lawsuit doctrine since
Roman times up to the present day. The author stops directly on the most important
periods of development of the theory of lawsuit, namely: Ancient Rome, Napoleonic
France, achievements of the German philosophers of the XIX century, pre-revolutiona-
ry researches of legal process specialists, soviet period and modern researches.

The paper shows the influence of German philosophical idea on the formation of the
doctrine of lawsuit on the territory of the Russian Empire, in turn, was influenced by
pre-revolutionary legal process specialists on the development of the doctrine of the
lawsuit in the Soviet period. It is concluded that the basic approaches to the determina-
tion of the lawsuit can be seen in recent studies of this problem.

Taking into account the conducted study it was offered to understand the lawsuit
as a recourse (requirement, petitions) of the concerned person (the plaintiff or other
authorized person, or by law) to the court of its acceptance of the proceedings to con-
sider and resolve the substantive requirements (on a civil case and its consideration)
brought by them to another person (the defendant) with the aim of the protection of
controversial or violated copyrights in established way and on that basis.

Keywords: doctrine about the lawsuit, the concept of lawsuit, lawsuit, defense of vio-
lated and controversial rights and legitimate interests, action proceedings, civil proceed-
ings
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MIPaBOBiAHOIIIEHHA AK CIOCO0Y 3aXMCTy aBTOPCHKOI'O IIpaBa B MeXKaxX MOTOBipHUX Bix-
HOCUH, SIKi MOKyTb OyTu 3MiHeHi abo MpUIIMHEHi Ha BUMOTY OnHiel i3 cTopiH y pasi ic-
TOTHOTO IIOPYIINEHHS IOTOBOPY APYTrOI0 CTOPOHOIO i B pasi icToTHOI 3MiHM obcTaBuH,
AKUMU CTOPOHU KePyBaJMCA NMPU YKJIAJEeHHi JOTOBODY.

Katouo086i cio6a: IpaBOBiAHOIIIEHHS, IOPYIIIEHHSA TOTOBOPY, 3aXUCT aBTOPCHKOTO IIpaBa

PO3KPUBAETHCS

ITocranoBka mpob6aemu. 3MiHa Ta
IPUIVHEHHA IPaBOBifHOIIEHHA (1I. 1. 6,
7 4. 2 cr. 16 IIK Ykpainu) BigdyBaoThCcA
maaxoM TpaHcdopMalili ogHMX IpPaBo-
BiIHOCHH B iHIII, IIepPeTBOPEHHS OJHOIO
000B’A3KYy B iHINNI, MOKJIaJAeHHS Ha CTO-
PiH IIpaBOBiZHOCMH HOBUX O0OOB’A3KiB
a0 MIIAXOM IPUIIMHEHHS IIPaBOBigHO-
cud. He 3Baxkamum Ha oueBUAHY edeK-
TUBHICTH IIUX CIIOCOOIB 3aXMCTY i IIIMpO-
Ke 3aCTOCYBaHHS iX B CYAOBili ITpaKTHILi
Ipu PO3IVIANl IIUBIIBHUX CIpaB, B IIUBI-
JICTUYHIA JOKTPUHI IMOKHU IO HE IpPOBe-
JeHe OKpeMe [IOCJHiI)KeHHA IOPALKY
3MiHU Ta NPUINHEHHSA IIPaBOBiAHOIIEHHS
SIK CIIOCO0OiB 3aXMCTy aBTOPCHKOTO IIPaBa,
a MUTAHHA TPaBOBOI IPUPOAM IIPABOBij-
HOIIIEHDb 3aJINIIAI0THCA AUCKYCIHHUMUA.

Amnami3 ocraHHIX mOCHiIKeHb i mMyOJri-
kKamiii. IIpaBoBigHOINIEHHS, IIigcTaBU iOr0
BUHUKHEHHSA, 3MiHU Ta IPUIUHEHHA € TUM
HAIIPAMKOM HAYKOBUX IOIIYKiB, AKUM
TPagUI[iflHO TpPUBEPTaE yBary OaraTbox
yuYeHnxX. 3a OCTaHHI POKU OIy0JIiKOBAaHO
YUMAaJI0 HAYKOBUX IIpallb, IPUCBAUYEHUX
TUM UM iHIITUM acIlieKTaM IIPaBOBiIHOIIIEH-
HA. [Ipu poboTi Ham Ii€fo cTaTTero Bpaxo-

* CraTTs APYKYETHCA B aBTOPCHKiNl pemaririi

IPaBOBiTHOIIIEHHA,

3SMIHA ABO ITPUIITMHEHHSA
ITPABOBIJHOIIEHHA
AR CIIOCIBb 3AXUCTY
ABTOPCBEKOI'O ITPABA®

Amnna lltedan,

3a6i0ysai cexmopy asmopcvko02z0 npasa 8i0diny asmopcbKo-
20 npasa i cymixcuux npae HJI inmenexmyanvroi
enacnocmi HAIIpH Ykpainu, kandudam 0puluyHUX HAYK

3MiHa Ta TPUNUHEHHS

Bano gocuaimkenus K. €. Hucrsakosa,
II. B. Jlopenra, IO. I'. Bysamosa.

MeTor0 MOCTimKeHHS Yy IIill cTaTTi €
POBKPUTTA 3MiCTy IIPABOBIJHOIIIEHHA Ta
3MiHV 1 IPUNUHEHHA IIPABOBiIAHOIIIEHHS
SAK CIIOCO0iB 3aXMCTy aBTOPCHKOTO ITpaBa
B Me’Kax JOTOBIpHUX BifHOCUH, SKi MO-
JKyTh OyTH 3MiHeHi abo mpunmHeHi Ha
BUMOTY OHi€l i3 cTOpiH y pasi icToTHOrO
TMOPYIIIeHHSA AOTOBOPY APYTOI0 CTOPOHOIO
Ta y pasi icrorHoi 3mimm ob6cTaBuUH,
AKUMU CTOPOHU KepyBajiucA HPpU YKJa-
JIeHHi ToTOBODY.

Bukxnad ochoénozo mamepiany 0o-
cnidscenna. HopmaTuBHe BperyJiroBaHHA
IOTOBipHUX 3000B’sA3aHb, HO AKUX Bii-
HOCATHCA i JoroBopu y cepi aBTOPChKO-
ro IpaBa, CIPSAMOBaHe Ha 3a0e3meueHHS
cTabiILHOCTI KOXKHOTO OKPEMOT0 JOT0BO-
Py i BChbOTO IIMBiJILHOTO O0OPOTY B IIiJIO-
my. OgHOYACHO 3 IIUM 3aKOHOM IIepej-
OaueHi pisHi mpaBOBi iHCTpyMeHTH, IIO-
KJIWKaHi 3a0e3meymTH  3aJ0BOJIEHHSA
iHTepeciB yuacHUKiIiB 060pOoTy 3 ypaxy-
BaHHAM KOHKpDeTHOI curyaIllii, B TomMy
YUCJi, MOXKJIUBICTh 3MiHUTU UM PO3ipBa-
Tu poroBip [1, c¢. 3] i TakuM ymHOM 3Mi-
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HUTYA YW OPUMNAHUTHU IPABOBiIHOIIEHHS,
[0 BUHUKJM Ha IIiJCTaBi ZOroBOpy uu
iHIITOTO ITPaBOYUHY.

IIpaBoBigHOIIIEHHS BUHUKAE Ta PO3BU-
BA€TbCA TiJIbKW HA OCHOBI UMHHUX HOPM
mpaBa. CycmisbHi 3B’A3KM MOMKYTH HaOy-
BaTU IPaBOBOI (DOPMU TiNbKU 3a HASBHO-
cTi BigmoBimHOI HOpMUM IIpaBa, SKOI0 BU-
3HAYalOThCA BCl HaliBasKJIUBiNIi mapamer-
pU IPAaBOBiAHOIIEHHA. 3B A30K Cy0 €KTiB,
AKUN CymepeumuTbh OpaBy YW He T'PYHTY-
€ThbCsA HA YMHHOMY ITpaBi, € abo mpaBoIO-
pylIeHHsaM, ab0 CyCIiJIbHHM BigHOIIIEH-
HAM, sIKe€ He IIPeICTaBJ/Isge iHTepecy IJis
3aKOHO/JABIIA 1 3aJHUIIAETbCA I03a cde-
pOIO IIPaBOBOIO peryJoBaHHA [2, c. 29].

IIpaBoBigHOIIIEHHS € HACJiAKOM CIIe-
IiaJbHO-IOPUAUYHOI (POPMU IIPABOBOTO
BOJIMBY — IIPABOBOTO pPeryJal0BaHHSI, i
CBiUUTH IIPO peasbHO icHylouuii mpaBo-
TIOPAJOK, OCKiJIbKYM BUPAKAETHCA ¥ (paK-
TUYHIA npaBoMipHi# moBemimmi [3,
c. 38]. Ile cBimoma B3aeMHa IOBeIiHKAa
KOHKPEeTHUX Ccy0’e€KTiB, 0OyMOBJIEHA Ha-
ABHICTIO TAKMUX, IIIO CHiBIIaJAAIOTh 34 3Mi-
CTOM, Cy0’€KTHBHOTO IIpaBa Ta IOPUAUY-
HOTO 000B’A3KY [4, c. 53].

Cy0’eKTHBHI MpaBa 03HAYAIOThL rapaH-
TOBAHY MOMKJIMBICTH 3MiliCHIOBATU MEBHi
nii, B AKUX IOPUANUYHO MOJKJINBA IIO0Be-
IiHKa Mae Tpu POpPMU BUPAKEHHA:

1) MOKJIUBICTH yIIPAaBOMOYEHOI 0cobu
TMOBOAUTHCA AKTWUBHO, 3MiliCHIOBATHU
Oymb-aki mii, Ak mepembaueHi opu-
IVYHUMHU HOpMaMu, TaK i He 3a6o-
POHEHi 3aKOHOM;

2) MOKJIMBiCTH BUMAaraTu BiJ 3000B’s3a-
HOI oco0OM BUMHEHHS AKTUBHUX il
YW yTPUMAHHSA BiJ IX BUMHEHHS;

3) MOKJIUBICThP B3BEPHYTHCS 3a 3aXU-
CTOM CBOT'O ITOPYIIIEHOT'O IIpaBa IILIA-
XOM TIPUBENEHHSA B [Iil0 OXOPOHIOBA-
HOrO MexaHisMy gep:kaBu [5, c. 114].

Cy0’ekTuBHI MalHOBI aBTOPCBHKI
mpaBa, BUXOQAYU 3 BUKJAJEHOTO, MO-
JKYTh BUPaKaTUCsA Yy BUKODPHCTAHHI
TBOPY aBTOPOM UM iHIIOI 0Cc000I0, SAKa
Mae aBTOPChKe IIPaBO, Yy HAJaHHI J03BO-
JIy Ha BUKOPHCTAHHS TBOPY iHIIIi 0co0i;
Ipu YKJaAeHHI MOroBOPY IPO BUKOPH-
CTaHHSA TBOPY — Y MOJKJIMBOCTI BUMAaraTu

BiJT KOpucTyBaua BUMHEHHSA Iiepeadaue-
HUX OOTOBOPOM Mili; y BUOaAKY IIOPY-
IIeHHA TPaB — Y MOYKJIMBOCTiI 3BEpHYTHU-
cA OO0 Cyoy 3 IIO30BOM IIPO 3aXWCT aBTO-
PCBKOTO TIpaBa.

Opuguunuiit 0608’ A30K € BUMipoM Ha-
JIeXKHOI MOBEemiHKM, 3MicT SKOI BU3HAaUa-
eTbcA cy0’eKTUBHUM mnpaBoM. OcCKinbKu
3000B’aA3aHa ocoba He Mae iHIIOI MeTwH,
Hi’K HaJIe)XKHe B3aJ0BOJIEHHA iHTepeciB
yunpaBoMoOueHOI ocobu, IOPUAUYHUIN
000B’sI30K Yy MIPABOBiTHOIIEHHI HTOBUHEH
OyTH BUKOHAHHUUN HAJEKHUM UNHOM Ta Y
BCTaHOBJIeHI cTpoku [2, c. 34].

IIpaBoBigHOIIIEHHS, IO BUILJINBAIOTH
3 aBTOPCBKOIO IIpaBa, B IIE€PIIy Yepry
BUHUKAIOTh y 3B A3KY 31 CTBOPEHHAM
TBOpiB (m. 2 u. 2 ct. 11 IIK VYxpaium),
KOJIX OJHi€I0 CTOPOHOIO IIPABOBiTHOIIIEH-
HA BUCTYIIAa€ aBTOP, a iHINIOIO — BCE CY-
CIiJILCTBO B IIiJIOMY 1 KOXKeH IOro ujieH
30KpeMa, AKi 3000B’A3yI0ThCA He Iepe-
MIKOAKAT! aBTOPOBi y 3AilicHeHHI #Oro
mpaBa Ta YTPUMYBATHUCA Bi MOPYIIeHHS
aBTOPCBKOrO IIpaBa. Tako:k migcTaBamMu
BUHUKHEHHS MIPAaBOBiIHOIIEHL B Taysi
aBTOPCHKOT'O IIpaBa € JOTOBOPHU Ta iHIIi
npaBounHu (0. 1 4. 2 cr. 11 IIK Vkpai-
HU), 3aBJaHHSA MailHOBOI Ta MOpaJbHOIL
mioau (. 3 u. 2 cr. 11), ixmmi ropugmy-
Hi dpaxkTu (. 4 u. 2 ct. 11).

B pamMkax mbpOro JOCTiI:KEHHS PO3-
TJISTHEMO AeTajJbHO 3MiHy Ta MPUNUHEH-
HfA IPABOBiTHOIIEHHA AK CIOCO0iB 3aXm-
CTy aBTOPCHKOTO IIpaBa B Me’KaX [IOTO-
BipHUX BigHOCWH, AKi MOXKYyTL OyTHU
3MiHeHi a00 MpUINHEHI HA BUMOTY OAHiel
i3 cTopiH y pasi icToTHOTO MOPYIIEeHHS
IOTOBOPY APYroi0 CTOPOHOIO Ta y pasi ic-
TOTHOI 3MiHU OOCTAaBUH, AKUMHU CTOPOHU
KepyBajucd IIPU YKJIAAEHHI TOTOBODY.

BigmoBigao mo u. 2 cr. 651 IIK
Vkpainu, OoroBip Moxke OyTHM 3MiHEHO
abo posipBaHO 3a pillleHHAM CyOy Ha BHU-
Mory opnHiei i3 cropin y pasi icToTHOTO
TIOPYIIIEHHA NOTOBOPY APYT'OI0 CTOPOHOIO
Ta B iHIIMX BUOAAKaX, BCTAHOBJIEHUX
IoroBopoM abo 3akoHOM. ICTOTHHM BBa-
JKAeThCA TaKe MOPYIIIEeHHA CTOPOHOIO IO-
TOBOPY, KOJM BHACJTIZOK 3aBHaHOI ITUM
MIKOAM [IPyra CTOPOHA 3HAYHOIO Mipoio
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mo30aBJIsIETHCS TOr0, HA II[0 BOHA PO3pa-
XOBYBaJIa IPU YKJIAAEeHHI JOroBOpY.

IIpu 3miHi a60 IpUOMHEHHI JOTOBOPY
y 8B’sI8KYy 3 iCTOTHUM IIOPYIIEHHAM B
MUBiJTiCTUYHINT HOKTPUHI IPOHOHYETHCS
BpaxoOBYBaTU HACTYIIHI KpUTepii:

1) xapakTep IOpPYUIeHHA JOTOBODY.
ITopymieHHa yMOB IOTOBOPY HOBUH-
HO OyTH TPyOMM, KOJIM OOPYKHUK He
IPUCTYNIUB [OO BUKOHAHHA 30-
00B’sI3aHHA Y BCTAHOBJIEHUI CTPOK i
Mae MicIe TpuBaJie IPOCTPOUEHHS;

2) cmiBBigHOINIEHHS BUKOHAHUX Ta He-
BUKOHAHUX 3000B’s3aHb. lcTOTHE
MMOPYIIIEHHSI YacTO BUABJIAETHCS
TOMi, KOJIU 00’€M (PAKTHUUYHOIO BUKO-
HaHHA CTAHOBUTH MEHIIIE IIOJIOBUHU
BCTAHOBJIEHUX JTOTOBOPOM 30-
0OOB’sA3aHB;

3) moIinbHiCTL 30eperkeHHSA TOTOBODPY,
BPaXOBYIOUM XapaKTep IOPYIIeHHS.
fx mpaBmio, 36epekeHHA NOTOBODPY
€ HEeIOLiTBPHUM, KOJU OOPKHUK He
yCcyBa€ MOPYIIEeHHS YW He B 3MO3i
BUKOHATU 3000B’sA3aHHA ab0 Kpenu-
TOP BTPATHUB iHTEpec A0 BUKOHAHHS
3000B’a3anus [1, c. 17].

Amnanis marepiajiB cymoBoi IpaKTUKU
MoKasye, 10 y CIIpaBax IIPO 3aXUCT aB-
TOPCHKOTO IIpaBa IPU POITJISAAI IO30B-
HUX BUMOT IIPO 3MiHY ab0 HpUINHEHHS
IPaBOBiAHOIIEHHA y pasi icToTHOro mo-
PYIIEHHA JOOTOBOPY HaluUacTime Mae
MicIle HEBHUKOHAHHS KOPUCTYBaueM
TBOPY BHMOT IT[OZ0 BUILJIATH aBTOPCHKOIL
BUHATOPOIU.

Tax, O. i K. sBepHyauca mo cyny 3
IMO30BOM IIPO PO3ipBaHHS aBTOPCHKOTO
IoroBopy, ykiaagenoro y 2004 pomi 3
TOB «JIIPA codt». ITo3oBHi BuMoru o6-
I'PYHTYBaJIW THUM, II0 BigmoBimau yxmu-
JISIEThCS Bil BUKOHAHHA YMOB JOTOBODY,
He CILIAYyIOUUd II03WBavYaM aBTOPCHKY
BuHaropoxy mnporarom 2009 ta 2010
POKiB, UMM iCTOTHO TOPYIIIUB YMOBH IO-
rosopy. IIpencraBHUK BigmoBizaua, BBa-
JKaiouy IMO30BHI BUMOTU HAaAyMaHUMM Ta
HeoOTPYHTOBAHUMM, Hajgajga Cyay IIO-
SCHEHHs, IO BiAIOBilau He MaB 3MOTH
nepepaxyBatu BuHaropony sa 2009 pik
Ha 0OaHKiBCBbKi paxXyHKHU II0O3MBaUiB, OC-

KiJbKU He Mae imdopwmarlii mpo Taki pa-
xyHKu. Bumaropoga 3a 2009 pik Hapa-
XOBaHa II03WBavaM, ajie He OTpuMaHa
HUMHU y 3B’SA3KY 3 BificyTHiCcTIO BigmoBiz-
HUX 3BEepPHEHb 3 OOKy mosuBauiB. Buna-
ropoza 3a 2010 pix He MoyKe OyTH BU-
mJiaueHa, OCKiJIbKU (PiHAHCOBUM pE3YJIhb-
TaToM AiAabHOCTI Bimmosimaua y 2010
portii € 36uTKU, a y BiAmoBimHOCTI M0 TO-
JIO}K€Hb [OTOBOPY, BUHATOPOJA Hapaxo-
BYETBHCA i3 CYMHU UHCTOTO MOXOOY, OTPHU-
MaHOTO BifmoBizmauem 3a pel3yJbTaTaMu
¢diHaHCOBOTO POKY.

Cymom OyJi0O BCTaHOBJIEHO, IO MiK
mo3WBavaMM Ta BiAmoBimauem OyB yKJia-
IeHuil aBTOPChKHU MOTOBIp IIpo mepena-
Uy BUKJIOYHOT'O IIpaBa HA BUKOPUCTAHHSA
nporpaMHoro sabesmedyeHHsA. [losmBaui
BUKOHAJIW YMOBHU JOTOBOPY B ITOBHOMY
o0csazi, a came, mepejaju Iporpamy y
BUIMIAAi 3anucy (QaiiniB mporpamMu Ha
KOMIAKT-IUCKY, IO MiATBEPAKYETHCA
aKTOM IIpuiioMy-Tiepesadi i BuU3HaHE CTO-
poHamMmu y cymoBomy 3acimauui. TBepn-
JKeHHs IIpeJCTaBHUKA BifmoBimaua IIpo
Te, IO BiCyTHiCTh BUMOTU NIO3MBaUiB
PO CILIATy BUHATOPOIM IEPEITKOAMKAIIO
BUILIATI IIiei BMHaAropoau, cyaoMm OyJo
BixXmyeHe, OCKIJIBKM BOHO CYII€PEUYUTH
yMOBaM OoroBopy. BimmoBimHo M0 moro-
BOPY, BUHATOPOa 3a BUKOPUCTAHHS Bi-
moBimaueMm mporpamMu ctaHoBuUTHL 10%
Big umcToro (micas cmaty Beix HeoOXif-
HUX TIOJATKiB i 300piB) moxomy, oTpuMa-
vHoro TOB «JIIPA codT» Bixm mepegmaui
TpeTiM oco6aM HEBUKJIIOUHUX HPaB Ha
BUKOPUCTAHHA MOpPOTrpaMu IPOTATOM (i-
HAHCOBOT'O POKY, i CIJIauyeTbCs IPOTH-
rom 30 KaJeHIZAPHUX OHIB 3 MOMEHTY
sarBepmkenasa TOB «JIIPA codr» piu-
HUX 3BiTiB Ta 6ajaHcy 3a ImomepemHii
dinamcoBuUil piK HLIAXOM BUAAYi T'OTiB-
KOBUX KOIITiB 3 Kacu IIiJIpPHEMCTBA.
Cymom OyJsi0o BCTAHOBJIEHO, IO piumHi
3BiTH BiAmoOBifaua 3aTBepI KyBajucCs He
OisHiIle JITOr0 MicAIlA POKY, HACTYII-
HOTO 3a 3BiTHUM, ITPOTEe aBTOPChKAa BUHA-
ropozga 3a 2004-2007 poxku BUIJIaAUEHA
no3umBauaM y Jucromani wmicami 2008
POKY, TOOTO, i3 MOPYIIIeHHAM BCTaHOBJIE-
HHUX Y JTOTOBOPi CTPOKIiB.
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Taxox cymzoM BCTAHOBJIEHO, II[O Bij-
MOBiHO IO BUCHOBKY ayAMUTOPCHKOI IIe-
pPeBipKu Bimmosimaua, 3a pe3yJbTaTaMu
misabHOCTi mimmpuemcrBa y 2010 poiri
cyma #oro moxony ckjaamae 971500 rpu-
BeHb, II[0 CBiAUNUTL HNPO HEOOI'PYHTOBA-
HicTh B3amepeueHb BiAgmoBimaua 1070
MPUYUH HEeBUILJIATH BUHATOPOIM IO3WBA-
yam 3a 2010 pix y 3B’a3Ky 3i 30uTKaMu
migmpuemcrBa. Otmimioroui Bci 1i obera-
BUHU, CYJ OIHAIIIOB BUCHOBKY IIPO HEBU-
KOHAHHA BiANOBiZaueM yMOB IOTOBOPY,
110 IIOPYIIEHHS OOroBOPY 3 OOKY Bimmo-
Biaua € iCTOTHMM, TOMY HO30BHi BHMO-
T IIPO PO3ipBaHHS AOrOBOPY OyJu 3a10-
BoJieHi [6].

I maBmakm, Ao cygmom Oyae BcTa-
HOBJIEHO, II[0 MOPYIIIEHHA YMOB JOTOBOPY
He Bifg0yJiocsa UM IOpPYIleHHsS He 0yJo ic-
TOTHUM, Y 3aJ0BOJIEHHI BUMOTHU IIPO PO-
3ipBaHHA AOTOBOPY OyZe BimMOBJIEHO.
Tax, Ileuepcbkuit palloHHU¥ Ccyx M.
KueBa posrisHyB cupaBy 3a mo3oBoM M.
no TOB «Megia-ArearctBo «MeuTamuc»
PO PO3ipBaHHA AOTOBOPY IIPO Iepesavdy
(Bimuy:keHHsa) MaliHOBUX mnpaB. Ha 00-
I'PYHTYBaHHS ITO30BHUX BUMOT II03MBaY
3asHaumB, mo y 2011 poiii mik cTopona-
Mu OyB yKJaJeHUH JOTOBip Ipo Iepena-
uy (BiZuysKeHHA) MalfHOBUX IIpaB Ha ir-
poBy mporpamy mmix HasBoio Tap The-
Frog, 1o mpusHaueHa s pPoOOTH Ha
mob6inbHiN mnaTdopmi Apple i0S. 3rigHo
3 YMOBaMU JOTOBOPY, MO3WBAY PO3POOUB
mporpaMy Ta IepeaaB ii BigmoBimauesi,
a BiAmoBimau moBuMHEeH OYB CILIAUuyBaTHU
aBTOPCHLKY BUHATOPOAY IIOMiCAYHO,
OpoTe BiAmoBigau, 3miHiCHIOIOUN IIPOAAK
TpPU 3a OOTOMOTOI0 iHTEPAKTUBHOTO Ma-
rasuHy iTunes, ymMOoBu IOTOBOpPY HE BU-
KOHYE.

IIpu 11bOMy IIpeACTaBHUKOM IIO3WBava
OyJio 3a3HaYeHO, II[0 BCTAHOBJEHHS
daxkTy mpomasKy mporpaMu Uepes iHTe-
pakTuBHHUI MarasmH iTunes moTpebye
cHeriaJbHUX 3HAHb, IPOTE MIPEACTABHUK
mo3uBaya He 3asBJAJNa KJOIOTAHHA IIPO
NMpu3HAUYeHHA eKCIepTusu, Xoua BiAmo-
BimHe mpaBo Oyjao it pos’sacueme. Cyn
IiHIIIOB BMCHOBKY IIPO BiCYTHIiCTBH IIijn-
CcTaB IJIA 3aJ0BOJIEHHSA I030BY, OCKiJIBbKU

IOKAa3iB MOPYIIIeHHs MNpaB II03WBaya Ha-
maHo He Oyjo. ¥ Marepiajax cIpaBuU €
JHUCT IIOo3MBauva OO BiAmoBimaua 3 BHUMO-
TOI0 HAJATH JOCTYII 0 CUCTEMHU 3BiTHOCTI
mporpaMu Ta iHIIUX IPOAYKTIB, JO CKJa-
Iy SAKUX YBIHILIO Biguy:KeHe IO3WMBaUeM
MaiiHOBe IIPaBO, HAIIpPaBJEeHUIl Ha OPU-
OUYHY aJpecy BimmoBimaua, sKuWil moBep-
HYBCS II03UBayYeBi 3 BIAMITKOIO «3a 3aKiH-
YeHHAM TepMiHy 30epiranHa». Binmcyr-
HiCTh BimmoBimi Ha 3a3HaueHUN JIMCT He
MOXKe CBimumMTH, HA TYMKY Cydy, IIPO He-
BUKOHAHHS BifmoBimauemM CBOIiX OOTOBip-
HUX 3000B’s3aHb, OCKiJIbKM HUM He OyJia
ozep:;kaHa BuMora Bimmosimaua. Kpim
TOTO, BiATIOBiTHO MO YKJIQJIEHOTO MiK IIO-
3UBayeM Ta BigmoBizaueM [mOTOBODY,
JIVIIle TIOBTOPHE IOPYIIeHHsS BigmoBima-
yeM O00OB’SIBKY BUILIAUYBATU aBTOPCHKY
BUHATrOpPOAY € IiZCTaBOIO IJIf PO3ipBaHHA
IOTOBOPY B OQHOCTOPOHHBOMY MOPAIKY,
mpoTe (paKT MEPBUHHOTO i TOBTOPHOTO IIO-
pYIlleHHs BiATIOBiZaueM CBOiX 00OB’A3KiB
3a JOTOBOPOM [OBeleHUit He OyB. 3a
TaKux oOCTAaBUH Cy[ IMepInoi iHcTaHirii
BiIMOBUB y 3aJ0BOJIEHHI II030BY, a CVI
ameJsAInifinol i"mcrauIifii gifAIIIOB BHCHOB-
Ky, IO aificHi obcTaBMHM cIpaBu OyJiu
3’sgcoBaHi MOBHO i1 00’€KTMBHO, HAABHUM
y CIIpaBi JOKasaM JAaHO HAJEXKHY IIPABOBY
OILIiHKY, a pillleHHA IOCTAHOBJIEHe i3 TO-
Iep:KaHHAM BUMOT MaTepiaJbHOTO i mpo-
mecyaJbHOTO TpaBa [7].

Ixmoro mizcraBoro aas 3mMiHum abo
NPUNUHEHHS IPaBOBITHOINEHHA AK CIIO-
co0y B3axuCTy aBTOPCHLKOTO IIpaBa € ic-
TOTHA 3MiHa OOCTABMH OOTOBOPY. 3MiHa
o0CTaBUH € iCTOTHOIO, AKIIIO BOHU 3Mi-
HUJIUCSA HACTiJIbKH, IO, AKOM CTOPOHU
MOIJIU IIe IIepenbaumTy, BOHU He YKJAaJIu
6 morosip ab6o ykJaau 6 ¥oro Ha iHIINX
ymoBax (4. 1 ct. 652 ITK Vkpainum).

3MiHa TOroBOpY V 3B ABKY 3 iCTOTHOIO
3MiHOI0O O0GCTaBUH AOMYCKAETHCA 3a pi-
IIeHHAM CyOy V BUHATKOBUX BUIIAIKaX,
KOJI PO3ipBaHHA TOTOBOPY CYIIEPEUUTH
cycnisbHUM iHTepecam ab0 HOTATHE
IJISI CTOPiH IIKOAY, AKa 3HAYHO TEPEeBU-
mIye 3aTpaTu, HeoOXigHi A1 BUKOHAHHS
IOTOBOPY HA yMOBaX, 3MiHEHUX CYAOM
(4. 4 cr. 652 IIK Yrpainu). Ao cro-
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POHU He MOCATJIU 3TOIU IIOJI0 MPUBEIEH-
HA JOTOBOPY y BiAIOBiAgHIiCTHL 3 obcTaBU-
HaMM, AKi icToTHO 3MiHuINCS, ab0 100
ioro posipBaHHS, OOTOBip MOKe OyTH
posipBaHU# 3a PillIeHHAM CyAy Ha BHUMO-
ry 3aiHTepecoBaHOI CTOPOHHU 3a HASABHO-
CTi OJHOYACHO HACTYIHUX yYMOB, BCTa-
HOBJIeHUX 4. 2 cT. 652 ITK VKpainu:

1) B MOMEHT YKJIQJeHHsS JOTOBOPY CTO-
POHM BUXOAUJU 3 TOTO, IO TaKa
3MiHa o6CTaBUH He HACTaHe;

2) 3mina o6cTaBUH 3yMOBJI€HA IPUYMHA-
MU, AKi 3aiHTepecoBaHa CTOPOHA He
MOTJIa YCYHYTU TicJsA IX BUHUKHEH-
HA npu BCilt TypOOTIUBOCTI
i obaunocTi, AKi Bix Hel BUMaraiamncs;

3) BUKOHAHHSA JOTOBOPY MOPYIINUJIO O
CITiBBiTHOIIIEHHA MaWHOBUX iHTepe-
ciB crTopin i mosbaBmuio 6 3aiHTepe-
COBaHy CTOPOHY TOTO, Ha IO BOHA
pospaxoByBaja MpU YKJIaAeHHi mo-
TOBODY;

4) i3 cyri moroBopy abo 3BmuaiB mijO-
BOTO 00OpOTYy He BUILJIMUBAE, IO
PUBUK 3MiHM OOCTaBUH Hece 3aiHTe-
pecoBaHa CTOpPOHA.

HocanimgHauKy nmuTadb 3MiHU Ta PO3ip-
BaHHA JOTOBOPiB BWM3HAUAKIOTH, IO HAa
BiAMiHY Bifl YKJIaIeHHsS AOTrOBOPY Ha He-
BUTiIHUX yMOBaX, B CHUTyallil 3MiHU 00-
CTaBWH BiJICYyTHE CHOTBOPEHHS HiHCHOI
BOJIL CTOPiH y MOMEHT YKJAaJeHHs IOTO-
BODPY, & 0 O3HAK icTOTHOI 3MiHU oOCTa-
BUH He HaJIe)XaTh 3MiHM oOcTaBMH, Iil
Ta 0e3OiANbHICT, cAMHX yUYaCHUKIB, He-
nmpaBUJbHE BpPaxXyBaHHA 00CTaBUH IIPU
VKJaJeHHi JoroBopy, 3Mina ¢iHaHCOBOTO
CTaHOBUINA, NPUUHATTSI HOBUX IIPABO-
BUX HOPM, SKi He 3aUimaioTh YMOB JOTO-
Bopy [1, c. 22-23].

VYV pasi posipBaHHA IOrOBOPY BHACJIi-
JIOK icToTHOI 3MiHM 0GCTABWH CyI, HA BU-
MoTy Oyab-AKOI i3 CTOpiH, BU3HAUaE Ha-
CIiIKYW PO3ipBaHHSA IOTOBOPY, BUXOLAUM
3 HeoOXimHOCTi cIpaBemMBOTO PO3MOIi-
JY Mi’K CTOpPOHAMHU BUTPAT, IIOHECEHUX
HUMU y 3B’A3KY 3 BUKOHAHHSAM IIHOTO JO-
roBopy (4. 3 ct. 652 IIK Ykpaium).

BucHoBku

IIpaBoBigHOIIIEHHAM € HACJiJTOK CIIe-
miaapHO-IOPUANYHOI OpMU ITPaBOBOTO

peryJoBaHHsA, AKUNA BUPAMKAETHCA Y CBi-
IOMili B3a€MHIill ITOBEIiHIII KOHKPETHUX
cy0’eKTiB, KA 0OyMOBJIEHA HASIBHICTIO
TaKMUX, II0 CIIiBIazalTh 3a 3MicToM,
cy0’€eKTUBHOTO IpaBa Ta IOPUIUYHOTO
000B’ A3KY.

IIpaBoBigHOIIIEHHS, IO BUILJINBAIOTH
3 aBTOPCHBKOTrO IIpaBa, B IEPIIy UYepry
BUHUKAIOTh y 3B A3KY 31 CTBOpeHHAM
TBOpiB (. 2 u. 2 ct. 11 IIK VYxpaium),
KOJIU OJHi€0 CTOPOHOIO IIPABOBiTHOIIIEH-
HA BUCTYIIA€ aBTOP, a 1HINIOIO — BCe CY-
CIILJIBCTBO B IIiJIOMY i KOMKEH HOTo ujeH
30KpeMa, SKi 3000B’s3yIOThCS He Iiepe-
MIKOAKATH aBTOPOBi y 3milicHeHHi #oro
mpaBa Ta YTPUMYBATHCA BiJl MOPYIIEeHHS
aBTOPCbKOTO mpaBa. Takok mimcraBaMu
BUHUKHEHHS IIPABOBiAHOIIIEHbL B Trajysi
aBTOPCHKOT'O IIpaBa € JAOrOBOPU Ta iHIITL
npaBounHu (m. 1 4. 2 cr. 11 ITK Vkpai-
HU), 3aBJaHHA MaiHOBOI Ta MOpPaJbHOI
mkoau (. 3 u. 2 cr. 11), inmmi ropugmy-
Hi dpaxTu (. 4 u. 2 cr. 11).

IIpu 3mini abo mpunMHEHHI HOTOBOPY
y 3B’S3KY 3 iCTOTHHM IIOPYIIIEHHAM CJIiT
BPaxoBYyBaTHU XapakTep IOPYIIeHHSA I0-
TOBOPY, CHiBBiJHOIIIEHHS BUKOHAHUX Ta
HEeBUKOHAHUX 3000B’s3aHb i JOILJIbHICTL
30eperKeHHs JOr0OBOPY, BPAaXOBYIOUM Xa-
paKTep IOPYIIEeHHS.

3MiHa TOroBOpY y 3B A3KY 3 iCTOTHOIO
3MiHOI0 00CTaBUH [MONYCKAETHCA 3a pi-
IIeHHAM CYIy 3a HasgBHOCTI yMOB, BCTAa-
HOBJIeHUX 4. 2 cT. 652 IIK VYxkpainu, B
cuTyailili 3MiHEE 00CTAaBMH BiJCYTHE CIIO-
TBOPEHHS [JilICHOI BOJIi CTOPiH Y MOMEHT
YKJaIeHHs TOTOBOPY, a IO O3HAK icTOT-
HOI 3MiHM OOCTaBWH He HaJeKaTb 3MiHU
obcraBuH, nii Ta 6e3miAJIbLHICTE caMmuX
YYacHHUKiB, HelpaBUJIbHE BpPaxyBaHHSA
o6cTaBUH TIpU YKJIAJeHHI [TOroBODY,
3MiHa (piHAHCOBOTO CTAHOBUIIA, MPH-
WHATTS HOBUX IIPABOBUX HOPM, SAKi He
3auinaimTh YMOB JOTOBODY. &
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Hagimia no pepakiii 17.04.2014 poxry

A. Illtehan. I3meHeHHe WM IpeKpalieHHe IPAaBOTHOUIEHUS KAK CIOCO0 3aIUThI
aBTOPCKOro mpasa. B craTbe pacKpbLIBaeTCA COAEPIKaHWEe IIPABOOTHOIIEHWS, M3MEHEHNe
U TpeKpallleHre MPAaBOOTHOIIEHWS KaK CIOCO00B 3all[UTHI aBTOPCKOI'O IIpaBa B PaMKax
JIOTOBOPHBIX OTHOIIIEHUI, KOTOPhIE MOTYT OBITh M3MEHEHBI MJIM IPEeKpPAaIleHbl 0 TpeGoBa-
HUIO OJHOM M3 CTOPOH B CJIyUae CYIeCTBEHHOTO HAapPYIIEeHUs AOTOBOPA BTOPOIl CTOPOHOM U
B CcJIy4ae CYLIEeCTBEHHOTO M3MEHEHUS OOCTOATENHCTB, KOTOPBIMU CTOPOHBI PYKOBOACTBO-
BAJINCH IIPU 3aKJIOUEHUU JOTOBOPA.

Kaiouesvle c108a: IPaBOTHOIIIEHNE, HAPYIIIEHNE AOTOBOPA, 3aI[Ta aBTOPCKOIrO IIpaBa

A. Shtefan. Modification or termination of the legal relationship as a mean
of copyright protecting . Legal relation is the result of specially-legal forms of regula-
tion and is expressed in conscious mutual behavior of specific subjects, caused by
matching by the content of subjective rights and legal responsibilities.

Legal relation arising from copyright, primarily appearing from the creation of the
work (Section 2 Part 2 of Art. 11 CC of Ukraine), when one party of relations is an au-
thor, and the second is the whole society in general and each of its members in particu-
lar who undertake not to interfere in the implementation of the author's rights and
to refrain from copyright infringement. As bases of relations in the sphere of copy-
right are contracts and other transactions (Section 1 Part 2 of Art. 11 CC of Ukraine),
causing of material and moral damage (Section 3 Part 2 of Art. 11), and other legal
facts (paragraph 4 Part 2 of Art. 11).

When one change or terminate the contract due to a substantial breach of the con-
tract one should be aware that such a violation is considered essential, in which subse-
quently harm caused by violation of the second party is largely deprived of what one ex-
pected signing the contract. The doctrine has criteria of fundamental breach of contract:
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1) the nature of the breach of contract — breach of conditions must be rough when
the debtor has not commenced the implementation of the commitments on time and
holds a long overdue;

2) the correlation of performed and non-performed obligations - substantial breach
often manifests when the volume of actual performance is less than half in contractual
obligations;

3) the desirability of maintaining the treaty, taking into account the nature of the
infringement — preservation of the contract is usually not advisable, if the debtor does
not eliminate the violation or fails to fulfill the obligation to the creditor or lost inter-
est in the undertaking.

Change of the contract in connection with a significant change in circumstances
permitted by the court under the conditions stipulated by Part 2 of Art. 652 CC
of Ukraine. In a situation of the change of circumstances no distortion will of the par-
ties at the conclusion of the contract, and to signs of significant change in circum-
stances does not include a change in circumstances, the acts and omissions of the par-
ticipants incorrectly recorded in the contract circumstances, changes in financial condi-
tion, the adoption of new regulations do not affect the terms of the contract.

Keywords: legal relations, breach of a contract, copyright protection
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JORYMEHTAJIBHI TOKRAS3H,
IIOB’A3AHI 31 3SBUTRKAMH BI/]
HEITPABOMIPHOI'O BUROPUCTAHHSA
OB’ERTIB IIPABA
IHTEJIEKTY AJIbHOI BJIACHOCTI

Onexcauap ByrHik-CiBepchkmnii,

3a6i0ysay exoHOMiK0-npasosozo 6iddiny HIII
inmenexmyanvHoi enacHocmi HAIIpH Ykpainu,

00KmMOp eKOHOMIYHUX HAYK, npodecop, LieH-KopecnoHdeHm
ATH Ykpainu, cydosuil excnepm

CraTTss mpucBAYeHAa NUTAHHAM MOKYMEHTAJbLHUX MOKas3iB y cepi iHTemexkTyasbHOL
BJIACHOCTI IIPM €KOHOMIUHMX HOCJiMKeHHSX, sAKi moB’sa3aHi 31 30uTKaMu Bij HemrpaBo-
MipHOTO BUKOpPHUCTAHHA 00’€KTiB IIpaBa iHTEJEeKTyaJbHOI BJIACHOCTI, 3 JOTPUMAaHHSAM IIO-
CIiTOBHOCTI iX (hopMyBaHHS BiAMOBiZHO 4O BUMOT HOPMATUBHO-IIPABOBUX aKTiB Y KpaiHu.
HapogsiTbcsi mepBUHHI HOKYMEHTH, pericTpu OyXrajJTepcbKoro o0JiKy, dopmu Gyxrai-
TEePChKOI, IMMOJATKOBOI Ta CTATUCTUYHOI 3BiTHOCTi, ITO MiCTATH AaHi PO MaWHOBI mpaBa
iHTeJeKTyaJIbHOI BJacHOCTI Ta/ab0 maHi Ipo 00’€KTHU IIpaBa iHTeJeKTyaJbHOI BJIACHOCTI Y
CKJIaJll HeMaTepiaJibHUX aKTUBIB, AKi MOBUHHI BpaXOoByBaTHU CYOBi eKCIepTH, cleliajic-
TH Ta CHig4i mpu OOI'PYHTYBaHHI 3BMHYBaueHHSA IIOJO0 HENIPABOMipPHOTO BUKOPUCTAHHSA
00’eKTiB IIpaBa iHTEJEeKTyaJabHOI BJIACHOCTI.

Katouosi ciosa: MOKYMEHTAJNIbHI JOKa3u, HeIIPAaBOMipHe BUKOPUCTAHHA 00’€KTiB IIpaBa
iHTeeKTyaJabHOI BJIACHOCTi, IEePBUHHI JOKYMEHTU

ITocranoBka mpoOiaemu. Exomomiuni
IOCJIiI:KeHHA y cdepi iHTeNIeKTyaabHOL
BJIACHOCTI, IIOB’sA3aHi 31 30MTKaMu Bin He-
MPaBOMipHOTO BUKOPUCTAaHHA 00 €KTiB
mpaBa iHTeJIeKTyaJabHOI BJIACHOCTI (mami —
OIIIB), maioTh cmmpaTucsa Ha JOKYMEH-
TaJIbHI MaTepianu, IO CTalOTh OOKYMEH-
maavHumu doxazamu wo0o OIIIB i minr-
BEePIKYIOTh 000B’SIBKOBY O3HAKY 00’ €K-
TUBHOTO OOKY 3JIOUMHY.

HocBig cBiguuTh mIpo mpodseMy OTpH-
MaHHS JOKAa30BUX MaTepiaJiB y mporiieci
IOCYZOBOTO Ta CYAOBOTO CJiICTBa, 30Kpe-
Ma 3 HeJOAEP:KAaHHAM CTOPOHAMU KOH-
daikTy 3akoHOmaBCTBa IOAO BENEHHA
a00 He AKiCHOTO BeleHHA MEPBUHHUX IO-
KYMEHTIiB y cucTeMi OyXrajJTepchbKOTO Ta
CTATHCTHUYHOrO OO0JiKYy, HasIBHICTH HeZO-
CKOHAJINX (DiHAHCOBO-IIPABOBUX BiJTHOCHH
mromo OITIB. BiacyTHicTs abo y HEIIOBHO-
My o0cs3i ogopMiieHi HMepBUHHI TOKY-
MEHTH B CHCTeMi OyxXrajJaTepchbKOro Ta
craructuuHoro o6aiky OIIIB y ckaaxi

HeMaTepiaJlbHUX AaKTHUBIB O00MEXYIOTH
BU3HAUEHHS PO3Mipy peaJbHUX 30UTKiB
Bif HempaBOMipHOTr0O BUKOPUCTAHHSA
OIIIB. ITocuneHHA DoAep:KaHHS HOpPMA-
TUBHUX aKTiB npu Bukopucranui OIIIB
Ta OiABUINTEHHSA BiAMOBiZAJIBLHOCTI IOIO
iX DOTPMMAaHHSA, a TAKOX JOIepPKaHHSI
TIOCJIIIOBHOCTI iX (hopMyBaHHSA BiAIMOBif-
HO OO BHMOT HOPMATHUBHO-IIPABOBUX
aKTiB CIPUATUMYTH YCTAHOBJIEHHIO PO3-
Mipy peajibHUX 30MTKiB Bij HempaBoMip-
Horo Bukopucranasa OIIIB.

Amnani3 ocTaHHIX mocaimMKeHb i my0Jri-
Kamiii. Ik sasmauae O. [JopoireHKo, 0o-
KaA3Yy6aHHA € CKJIaZHe NOHATTAM, fAKe
OXOILJIIOE PO3YMOBY Ta MPOIECYAJbHY Ii-
AJBHICTL CY0’€KTiB, IO OOI'PYHTOBYIOTH
Ti UM iHIII TOJOKEHHS Ta BUBOILATL Ha
migcrasi 1mporo HoBi 3HaHHA. CyTh JOKa3y-
BaHHS MOJIATae y 30MpaHHi, MOCTiIKeH-
Hi, OIiHI[I Ta BUKOPHUCTAHHI OKasiB; y
Ii€eBOMY acHeKTi JOKa3yBaHHS CTAHOBUTH
€IHIiCTh Mi3HABAJBLHOTO Ta IMEpPEeKOHY-
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BajmbHOTO ejeMmeHTiB [1, 34—35]. Cyrre-
BUM MOMEHTOM IIPU IILOMY € Te, IO JO-
Ka3yBaHHA He MOKe I'DYHTyBaTucCs Ha
npunymienaax (4. 4 cr. 60 IIIIK Ykpai-
Hu [2]). Sk 3asmauarTh I'. AHapomiyk
ta O. Opiaiok, Kjaacu@ikalis cygoBUX
IOKa3iB ImpOBaAUTHCHA, IIepeBaKHO, 3a
TpboMa o3Hakamu. Tak, 3a xapaxmepom
36’A3KY 3MicTy nOKasiB 3 (daKTaMu, IO
MigIsaraoTh BCTAHOBJEHHIO, CYAOBi mo-
Kasu MOAiJIA0THCA Ha MPAMi Ta mobiuHi.
IlepeBara mpaMumx OOKas3iB mOJIATAE B
TOMY, III0 BOHU 6e3IocepelHbO0 BKAa3YIOTh
Ha IOPUAUYHUN (PaKT, AKUH Mae 3HAUCH-
HS IJIA CIIPaBU 3 IPABOBiTHOCUH ITPOMU-
CJIOBOI BJIACHOCTi, Ta HigJaAramoTh BCTa-
HOBJIEHHIO. 3a €noco6oM YmeEOPeHHs IO-
KasiB (mmporec opMyBaHHS AAaHUX IIPO
(haxTH) BOHU MOINAIOTHLCA Ha TEePBUHHI
Ta mnoxigHi. IlepBuHHiI HmOKasm onep-
JKYIOThCA 3 MHepIIoaKepes, Tod6To ¢op-
MYIOThCS IIiJg Oes3mocepefHiM yIIJINBOM
(dakrTiB, AKi miAIATaIOTH BCTAHOBJIEHHIO,
Big Hocis indopmarii (Hampukaam JileH-
3iiHU# MOTOBip). 3a Oxcepesom 00epiHcaH-
Ha (TOOTO 3aJIe’KHO Bijf IIpollecyaJbHUX
dopM omep:kaHHA MOKa3iB (3acobiB moka-
3yBaHHSA) JOKA3U MOMiJISIOTHCI HA 0COOMU-
cTi, peuoBi Ta smimani [3, 31]. Ha
aymry I'. ABmeeBa, 3aKOH JOCTaTHLOI
migcTaBu CTBEPAKYE, III0 OyAb-IKa
ayMKa (Tesa) A TOTrO, I1T00 MaTHU CHUJY,
000B’A3KOBO Mae OyTu moBemeHa (0OTPYyH-
TOBaHA) IEBHUMU apryMeHTamMu (Imigcra-
BaMu), ¥ IIi apryMeHTH IIOBUHHI OyTH IO-
CTAaTHIMU [IJI HOKa3yBaHHSA MIOYATKOBOL
nymru [4, 396]. Ilpu nbomy aBTOpPU 3a-
3HAUEHMWX Ta iHIINX JOCIiAKeHb He IIPU-
IiISAI0Th OOCTATHHOI yBarum BUKOPHUCTAH-
HIO IIEPBUHHUX TOKYMEHTiB 3 eKOHOMidu-
HUM 3MicToM, dAKi JamoTh 3MOTy
HAOJIUBUTHCS OO BCTAHOBJIEHHS PO3Mipy
peanbHUX 30UTKIiB BiJy HempaBOMipHOTO
Bukopuctrauusa OITIB.

MeTo10 CTATTi € PO3TJIAN TePBUHHUX
ITOKYMEHTIB, AKi CTAIOTh JOKYMEHTAJb-
HuUMEU poxaszamu tmromo OIIIB mpu 3miti-
CHEeHHIi eKOHOMIYHHX JIOCJiJIKeHb,
OB’ sI3aHUX 3 HEIMPABOMiIpHUM BUKOPHU-
crauuam OIIIB, 3 momep:kaHHSM IIOCJi-
ITOBHOCTI ix ¢opMyBaHHSA BiAHOBiZHO IO

BUMOT HOPMATHUBHO-IPABOBUX AaKTiB
Ykpainu.

Pe3yabraTtin mociimsxeHHs. 3 PO3BUT-
KOM PHHKOBUX BifHOCHH (opMyeThCH
HOBUH, CYTO eKOHOMIKO-QiHaAHCO8UIL Nid-
xi0 mo OIIIB, saki B ymoBax TOBapHO-
TPOIIOBUX BigHOCHH HAOYBalOTh O3HAK
TOBapy YU KamiTaay. AKTHBisaIlisg 1boro
HATIPAMY € Ba)KJIUBUM (PAaKTOPOM €KOHO-
MIiYHOI'0 3pOCTaHHA KpaiHu.

ExorOMiuHa mpuposa BUKOPUCTAHHS
OITIB y rocmomapchkiii mismbHOCTI (3
€KOHOMIiKO-(piHaHCOBUX IIO3UIIIN iHHOBA-
IMiAHOTO MiATTPUEMHUIITBA) TPOABIAETHCS
yepes 1X Komepuiani3auilo, sKa BUHUKAE
B yMOBaXxX [OTOBipHHMX BimHOocuH. Amxe
caMe ITpU BUKOPUCTAHHI CTBOPEHOrO iHTe-
JEeKTYaJIbHOTO MHPOAYKTY 6eslmocepeaHbo
HAa caMOMy HiAIIPHUEMCTBi, Je J0oJaTKOBA
BapTicTh (IpuOYTOK) CKJIANAETHCSI 3 ABOX
YaCTUH: 3 YaCTHUHU JOAATKOBOI BapTOCTi,
HaJIEXKHOI [0 CKJAAy iHTeJIEKTyaJbHOTO
KaIliTaay, Olep:KaHoOr0 B UMCTOMY BUTJISA-
i, Ta 3 PeIITy JOJaTKOBOI BAPTOCTi, omep-
JKaHol IIpu peaJstisarlii mpoaykiii 3 BHKO-
PUCTAHHAM BiK€ OHOBJIEHHUX a00 BIOCKO-
HaJleHUX B3aco0iB 1 mpeametiB mparri,
HaliMaHOI po00YOoi CHJIM, IO € OCHOBOIO
TIOJAJIBIIIOTO iX peiHBecTyBaHHA. OTpuMa-
Ha JOJATKOBA BAPTIiCTb CIPAMOBYETHCS HA
BiIHOBJIEHHA JIOACHKOr0 KalliTaJly uepes
3apo0iTHY ILJIATy Ta BUHATOPOAY, a TAKOMK
HA BiIHOBJIEHHSA iHTEJIEKTyaJIbHUX aKTU-
BiB y CKJIaAi HeMaTepiaJlbHUX aKTUBIB,
10 € AKepesioM iHHOBAIIiTHOTO KOHBEEPa,
AK HOBOT'O SIBUINA B €KOHOMIIIi iHTEHCHUB-
HOTO THUITy PO3BUTKY.

KonkpeTHe BUKOPUCTAHHSA iHHOBAIIiil
y ¢opwmi OIIIB y ckaazmi HemaTepiaabHUX
aKTUBIB 3iMiCHIOETHCA 0Oe3IocCepeHbO Ha
OigmpueMcTBaX i B oprauisaiisx pisHOI
npaBoBoi ¢opmu Biaacuocti. Came Ha
nbOMY PiBHI 0O(OpPMIIOIOTHCA MAaNHOBI
npaBa Ha iHTeJIeKTyaJIbHY BJIACHICTB,
3OIACHIOIOTBCA 3aXOAM, IOB’sA3aHI 3 0XO-
POHOIO TpaB iHTEJNIEKTyaJIbHOI BJIACHOCTI
Y BCTAHOBJIEHOMY YHMHHUM 3aKOHOJAB-
cTBOM YKpainu nopaaky. Ilpu npomy He-
00ximHO 3BepTaTu yBary Ha OCOOJHMBOCTI
OIIIB, saxki MaoTh PidHY IPUPOAY HTOXO/I-
skeHHs. Tak, smicT mpaBa iHTeJIeKTyaJIb-
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HOI BJIACHOCTi CTAHOBJATHL OCOOMCTI He-
MaiiHOBi mpaBa Ta (abo) MaiiHOBI mpaBa
iHTesIeKTyaabHOI BiacHocTi (m. 2 ct. 418
IIK VYkpaian) [5].

Y pesyabrari ctBopenusa OIIIB
cy0’eKT IIbOTO NpaBa HabyBae HUIKU
cy0’eKTUBHUX IIpaB SK OCOOMCTOTO He-
MaWHOBOTO, TAK i MAHOBOTO XapaKTepy.

IIix ocobucTuMM HeMaHOBUMHU IIpa-
BaMU pPO3YMilOTh PiSHOBHUJ IUBIJIBHUX
paB, AKi BUHUKAIOTH i3 IPUBOAY HeMa-
TepialbHUX 0OJiar, € HeBix eMHMMHU Bif
ocobu Ta HAOYBAIOTh €KOHOMIUHOTO 3Mi-
cry (ra. 15 IIK VYkpaiuwm). IIig matinoBu-
MH IIpaBaMH PO3YyMilOTh Cy0 €KTHUBHI
mpaBa, I0 MHOB’s3aHi 3 BUKOPUCTAHHSIM
OIIIB, a Tako:K i3 TMMH MaTepiaJIbHUMU
(MaitHOBMMM) BUMOTaMU, AKi BUHUKAIOTH
Mi)X y4acHUKaMU IIPaBOBiZHOCHWH i3 IIpu-
Bony Bukopucranua OIIIB (mampuk.ian,
IpaBO aBTOPiB i BUHAXiAHWKIB Ha BUHA-
ropony — crarti 424, 426 IIK Ykpaianm).

Taxka kaacugixayisa npase, axki cma-
HO8AAMb 3MICM NPA6a iHmMeJsleKmyajib-
HOI 8aCHOCMI, MAE NPAKMUYHE 3HAYCH-
Ha. Ilonomxenna IIK Vkpaiumum, rpys-
TYIOTBCSI Ha TOMY, IMI0 3a 3arajJbHUM
OpaBUJIOM OcoOuCTi HeMallHOBI mpaBa
MOXKYTH HaJIeKaTH JIuIle 06e3rnocepeHbo
tBopIieBi OIIIB. Bouu € HeBiguyKyBaHU-
MU Big ocobu TBOpPIA Ta, 3a3BUYall, He
MOJKYTh IlepeflaBaTHCsS iHIIUM ocobaM.
Maitnosi mpaBa Ha OIIIB MoxyTh Iepe-
XOAUTH M0 iHIIUX oci6 y cmocib, mepen-
0aueHU! B3aKOHOM. 3MiCT 3a3HAYEHUX
npas 1mono KoHKpeTHux OIIIB poskpu-
BaeTbcA y BiamoBimuux raaBax IIK
VKpainu Ta crmemiaJlbHOMY 3aKOHOIaB-
CcTBi — 3axkoHax YKpaiHu, AKi peryJio-
IOTh CYCHiJIbHI BiIHOCHMHM IIIOJO IIPaBO-
Boi oxopoHM nmeskux OIIIB.

3a mepBUHHUM Cy0’€KTOM IpaBa iHTe-
JIEKTyaJbHOI BJIACHOCTI  3aKpiIljieHo
IPaBO HA BUKOPUCTAHHSA CTBOPEHOTO HUM
OIIIB Ta oTpmMaHHA MaKCUMAaJILHOTO pe-
3yJIbTATy BiJi BUKOPUCTAHHA HOT0 KOPHC-
Hux BiactuBocrei (mm. 1-4 m. 1 cr. 424
IOK Vxpainum). Tarkuii pesyabTaT MOXKe
OPUHOCUTHU TBOPIEBi BiAmOBigHY MaTepi-
aJIbHy KOPHCTH, IO, OKPiM IIpaBoBOi, € i
eKoHoMiuHOM0 ckaamoBoro OIIIB.

o BHUKJIOUHHX TpPaB IIePBUHHOTO
cy0’eKTa mpaBa iHTeJEeKTyaJabHOI BJac-
HOCTi HaJIeXKUTh HaJaHHA OO3BOJIY Ha
BUKOPHUCTAHHSA I[LOTO O00’€KTa iHIIHM
ocobam (mm. 2 m. 1 crt. 424, cr. 426 IIK
Yxpainum). Ile mpaBo mae abGCOJIOTHUI
xapakTep i Moke OyTu oOMe:keHe JIHIIIe
Ha miacrasi #1 y cmocib, mepembaueHumii
3aKOHOM.

AsTtop (TBOpelh) HabyBae mpaBa Iepe-
maBatu OIIIB ma BUKOpUCTAHHA iHIIiH
ocobi Ha migcTaBi JOTOBOPY, B AKOMY IIe-
penbadyamTbCA YMOBH TAKOTO BUKOPU-
cranHs. Big takoro Bukopucramua OIIIB
MOKJMBO OTPHUMAaTH MAaTepiajbHi BUTO-
1, III0 TAKOK OKPiM IIpaBOBOi € i iioro
€KOHOMIiUHOIO CKJIaZ0BOIO.

Bapro sazHauuTu;, 1110 MaHOBI ITpaBa
iHTeJIeKTyaJbHOI BJIACHOCTI He oOMe-
JKYIOThCA TiJIbKM BUKOPUCTAHHAM i Ha-
IDaHHAM [JO3BOJy Ha BUKOPUCTAHHSA
OITIB, a # mepexbauaioTh BUKJIOUHE
mpaBo cy6’eKTa IpaBa iHTEJNeKTyaJabHOL
BJIACHOCTI TePeNmIKOAMKaTU HeIpaBOMip-
HOMY BHUKOPHCTAHHIO IIbOTO O00’€KTa
(mm. 3 m. 1 cr. 424 ITK Vkpainn).

BeaymoBHO, 3a3HaYeHUI €KOHOMiKO-
ONpaBOBUII MeXaHi3M CHHUPAETbCA Ha
OyxXrajJTepchbKUi i mogaTKoBUM 00JiK,
eKOHOMIKO-IIpaBOBi Ta (iHaHCcoOBi BimHO-
CHHU MiX KOHTpareHTaMu PUHKY TOIIO.

Hacammnepen, BimoOpaskeHHsS B OyX-
rajiTepcbKOMYy OOJiKy omepalliii 3 BUKO-
pucranua OIIIB y ckiani Hemarepiasnb-
HUX aKTUBIB y rOCIIOAAaPChKiN AiATBHOCTI
Ccy0’€KTiB rocIofapioBaHHsA J03BOJISAE:

* IOKYMEHTAJIbHO MHiATBEPIKYBaTH I0-
BrOCTPOKOBiI MalHOBiI mpaBa Ha IIin-
ctaBi ix 00JiKy Ha GasaHci mignmpu-
€MCTBA;

* 3IifiCHIOBATM aMOPTH3allil0 HemaTe-
pianpHUX axtusiB (OIIIB) y Bcra-
HOBJIEHOMY HOPAIAKY 3aJIe’KHO Bin
IXHBOTO KOPUCHOTO BUKOPUCTAHHS;

* OTPUMYBATHU OOJATKOBUI TPUOYTOK
Bii mepenmaui mpaB BUKOPUCTAHHSA
OIIIB;

ccmauyBatu (GidsmyHUM 1 opuUAMY-
HUM 0co0aM aBTOPCHKY BUHATOPOJY,
oTpuMyBaTu moxix (mpuOyToK) Ta
OpHu JIeH3iNHuX yrogax BHHATOPO-
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Iy y (GopMi maymraJbHOTO ILJIaTEXY
Ta POSJITI;

* OHOBJIIOBATU TeXHIUHUII CTaH BUPOO-
HUIITBA 1 TeXHOJIOTi# IIJIAXOM BIIPO-
Bamkenns OIIIB B rocmomapchbKuii
000pOT TiATPHUEMCTB.

TocTpoTa 3a3HaueHNX IepeBar BUKOPHU-
cragua OIIIB y rocmomapchbKuii AisIbHO-
cTi cy0’eKTiB rocroapioBaHHs OB’ A3aHa,
To-Tiepite, 3 0008’ A3K08UM 8C0eHHAM AHA-
aimuynozo o6aiky OIIIB y ckiazni memare-
pialbHNX aKTHUBIB 0e3lMocepesHbo B iXHbBO-
ro BJIACHUKA Ta, IO-APyre, CYTTEBO IIOCH-
JIOETBCA B yMOBax HexobpocoBicHOL
KOHKYPEHIIil, KOJU Ha PUHKY 3’ SBJISETDH-
cA TPOAYKIlis 3a o3HakamMu (asbcudika-
1ii, AKa BUTOTOBJIEHA 3 BUKOPUCTAHHAM
OIIIB, saki me HajexaThb ii PO3POOHUKY,
Ta HEMOKJIMBICTIO oTpmMaTHu iH(pOpMAIIiio
3 aHajsiTuunoro 00Ky OIIIB y mopyIHu-
Ka, ajJiyKe BiH 31 3p03yMiJInX IPUYUH, BEE
ii 3 HOpPYIIeHHAM YU IPAKTUYHO MOro He
3IiHICHIOE.

IIpu mpoBeseHHI €KOHOMIUHOTO MO-
CIiI)KeHHS HeIPaBOMipHOTO BUKOPU-
crauuda OIIIB, cymoBuii ekcmepT (cmerria-
JIiCcT) HamMaraeThCsA 3aJYYUTU BiATIOBimHI
JIOKYMEHTAJIbHI TOKAa3W AJA BU3HAUYEHHA
posMipy saBmaHuX 30UTKiB (MaTepiaJb-
HOI IMIKOAM), IO MTO3BOJIAIOTH HiATBEPIN-
TH HeZOOTPUMAaHUM noxin (mpudyTox )
cy6’eKTOM ToCHOZapiOBaHHA — BJIACHU-
kom OIIIB.

3asHauuMoO, II[0 eKOHOMiuHe O0ocCJli-
Oxcenna y cepi inmerexKkmyanvbHoi ac-
HOocmi — IIe OOCJHim)KeHHs i3 3acTocy-
BAaHHSAM METOJY €KOHOMIiUHOTO aHaJi3y
imerTudikoBanux i (pikcoBaHUX EKOHO-
MiUHIUX ITOKA3HUKIB Ha JaTy HOCIiIKeH-
HA, III0 XapaKTepu3yoTh MAaWHOBI mpaBa
cy0’eKTa iHTeJleKTyaJbHOI BJIACHOCTI
ta OITIB y ckiazni HemaTepiaJbHUX aK-
TUBiB cy0’€KTiB rocrogapioBaHHs: BJacC-
HUKa MaWHOBUX MpaB iHTEJEeKTyaJbHOI
BJIACHOCTI; JiineH3iapa; JimensiaTa; mpa-
BOIIOPYUIIHUKA MaWHOBUX IIpaB iHTeJIEK-
TyaJbHOI BJIACHOCTI.

0O6’exTaMi €eKOHOMIUHOTO JOCJIiIKeH-
HS TYT CTAIOTh IEPBUHHI JOKYMEHTHU, pe-
ricrpu OyxXrajaTepcbKoro OO0JIiKy, opmMu
OyxraJTepchbKoi, IIOJATKOBOI Ta CTaTH-

CTHUYHOI 3BITHOCTI, IO MIiCTATH JaHi IIPO
MaKHOBIi IIpaBa iHTeJIeKTyaJbHOI BJaCcHO-
cti Ta/abo maui mpo OIIIB y ckaaxi me-
MaTepiaJbHUX aKTUBIB.

JHOKyMeHTaJIbHUMU [IOKAa3aMM! II[0J0
OIIIB crairoTh OJOKYMeHTaJbHI MaTepia-
Ju, M0 MiATBEPAKYIOTh O000B’SI3KOBY
03HAKy 00’€KTUBHOTO OOKY BJIOUUHY —
HaCTaHHA HACJHiAKiB y BUIJIAAL MaTepi-
aJbHOI IMKOAM 3aBAAHOI B 3HAYHOMY
po3Mmipi, y BEeJIMKOMY, OCOOJIMBO BEJIUKO-
My poamipi sriguo crareir 176, 177, 229
KK Vkpaiuu [6].

Exonomiune mocraim:xenusa y chepi in-
TeJeKTyaJbHOI BJIACHOCTi, IOB’sA3aHe 3i
30MTKAMM BiJi HEIIPABOMipPHOIO BUKOPHU-
craaaa OIIIB, mpoBoguThcA 3a BigmOBij-
HOI0O CXeMOI0, UM MEeTONWKOI0, AKa BU-
3HAUAETHCSA CAMOCTIiHO Ha PO3Cy[J J0-
CIifHMKAa BiAmOBigAHO 10 cHmenu@ikm
cupaBm Ta ii CKJIagHOCTI 3BasKamuM Ha
HaaBHY iHMopmaniio. Ilpu nromy go-
CIiTHUK MOJKe 3aCTOCOBYBaTU HAOyTHUIi
OpakTUUYHUE gocsBig. OmHax mpu IbOMY
CyIOoBUM eKcmepT (cImerianicT) mae cou-
parucs Ha IOCIiZOBHICTH (opMyBaHHS
HepBUHHOI JOKYMeHTAallil B cucreMi Oyx-
raJITepPChbKO-IIOJATKOBOTO Ta CTATHUCTHUY-
HOr0 00JIIKY BiAIIOBigHO 0 BUMOI' HOpMA-
THUBHO-IPABOBUX aKTiB YkKpaiuu. Takry
MOCJiTOoBHICTE (POPMYBaAHHS IIE€PBUHHOIL
IOKYMEHTAIlii B cucTeMi OyXraJTepchbKo-
TO Ta CTATUCTUYHOTO OOJIIKYy ITOBUHHI
BpaxoByBaTu i caigui, i cymmi, axi o0-
I'PYHTOBYIOTh 3BUHYBAaUYeHHS IIOJAO He-
npaBomipuoro Bukopucranua OIIIB rta
OpUMAaIOThL pilleHHs y cupai. Yacrime
Taki 3HAHHSA y CIiIUMX Ta CYIIiB BigcyT-
Hi, III0 IPUBBOAUTH IO 3aTPUMKU ITPOBE-
IeHHs eKOHOMIiUHOI eKCcIepTusu, y 3B’ s3-
Ky HEBUJIYUEHHAM HAsIBHOI IIEPBUHHOI iH-
dopmarrii (moxymenrairii) i morpeboio ii
TOJaJIBITION0 OTPUMAHHSA HA 3aIllUT CYI0BO-
o eKcnepra, a npu il BigcyTHOCTI — g0
HEeMOJKJIMBOCTI BU3HAUEHHSA PO3Mipy 3a-
BHAHUX 30UTKiB (MaTepiasbHOI ITKOAM),
10 He [O3BOJISIE MiATBEPIUTU HETOOTPU-
MaHui goxinm (mpmbyToK) cy0’eKTOM Troc-
nomapoBanHsa — BiaacHukom OIIIB. ITo-
TPiOHO TaKOK 3BEPHYTHU yBary Ha Te, IO
OCHOBHOI0 IIp006JEeMOI0, 3 SKOI0 CTHC-
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KalOThCSA eKCIIEPTH 3 IUTAHb 1HTEJIEKTY-

aJbHOI BJIACHOCTi, OTPUMYIOUU YXBaJy

cyny, aK cupasBenyimBo 3ayBakye II. Ila-

HUJIEHKO, II0JIArae y TOMYy, IO, Ha

JKaJib, He 3aBKIMW CyAasd oOisHAHUN i B

ocobsimBocTAx OIIIB Tiero miporo, KoTpa

HeoOXigHa s TOTO, IO0U IPABUJIBLHO

BU3HAUUTU 3aBIAaHHA IJs eKcIepTa Ta

chopMyTIOBATH HAJEKHI 3aITUTAHHA, IO

#oro Bimob6paskaTumyTh [4, 394].

Exonomiune mociigsxkenHsa y cepi in-
TeJeKTYaJIbHOI BJIACHOCTI CBHOTOIHiI €
HaWOiabIl cKIagHuMu. TyT HampaMamu
IOCJIiIKeHHA MOMKYTh OyTHU:

* BCTAHOBJIEHHS pPO3Mipy (cymm) IIpu-
nmoauus OIIIB 3a rpomesi Koirtu
OiJIITPUEMCTBOM, OIOMKETHOIO ycCTa-
HOBOIO, 0AHKOM;

BCTAHOBJIEHHS PO3MUDPY (CyMu) IpHU-

noauua OIIIB 3a oominoM Ha moxi6-

HUi i HemomiOHUHE aKTUB HiAIIPUEM-

CTBOM, OIOAKETHOI0 YCTaHOBOIO,

OaHKOM;

BCTAaHOBJIEHHSA PO3Mipy (cyMu) omep-

kauua OITIB, ax BHeCKYy 3aCHOBHHKA

IO CTAaTYTHOTO KAaIliTaJly TOBapHUCTBA;

BCTAHOBJIEHHS PO3Mipy (CyMu) BUT-

par mnpu camocTifiHii pospobiri,

cTBOpeHHi, BurorosysenHi OIIIB
i3 3asyuYeHHAM OyXTaJTepChbKUX mI0-

Ka30BUX JMTOKYMEHTIB;

BCTAHOBJIEHHSA PO3Mipy (CyMu) IOKY-

MEHTAJbHO IiATBEePAKEeHOTO eKBiBa-

JIEHTHOTO 0Ee30IJIATHOTO OJepPyKaHHI

OIIIB;

BCTAHOBJIEHHA PO3Mipy (cymm) omep-

kauHa OIIIB 3a pesyabratramu

3hilicHeHHA yroau KyHiBJi-mpopa-

JKY 3 JOTPUMAHHAM YUHHOI'O 3aKO-

HOIABCTBA;

* BCTAHOBJIEHHS PO3Mipy (cymMu) IOKY-
MEHTAJILHO MOBEJeHUX BUTPAT Cy0’€K-
Ta TOCHOJApPIOBAHHA YKpaiHum mIpu
CTBOPEHHI IPOAYKIIii, ToBapiB, pPoOiT,
TIOCJIYT, ¥ cKJam AKkux BxoauTh OITIB,
BUKOPHUCTaHi (3a 03HaKaM1) y KOHTpa-
daxTHUX OpPUMipHHMKax Ta/abo BUT-
par Ha OIIIB, aKi posraamaroTbCa
B CY[i AK TaKi IO OCKaPKYIOTHCS;

* BCTAHOBJIEHHSA PO3Mipy (CyMm) JOKY-
MEHTAaJbHO [1OBEIEHOr0 HAaCTaHHS

HacIigKiB y Buriasni marepianbHOI
IIKOAY BJIACHUKOBI IIpaB iHTeJIEeKTY-
aJIbHOI BJIACHOCTi, 3aBIaHOl 0Cc000I0,
KOTpa He Mae MaWHOBUX IIpaB Ha
OIIIB.
3arajbHi BuU3HaueHHS cdepu eKOHO-
MiUYHUX [JOCJiJKeHb 1HTeJeKTyaJbHOI
BJIACHOCTiI He € BUUEPIAaHWMH Ta IIOTpe-
OVIOTH MOAAJBIITNX HOCJTiIKeHb, OOTPYH-
TyBaHb IMOAO HOPANKY MOCIiMKeHHS Ta
3aCTOCYBaHHA IX y CYAOBili MpaKTHIIi.
Binsm cxkaagHi gocaimskeHHs, aKi
noB’sA3aHI 3 HEIPaBOMipHUM BHUKOPHU-
crauaam OIIIB, morpebyioTh, Ha HAIIy
IYMKY, TPOBEJeHHA KOMILJIEKCHOTO MO-
CIiKeHHs i3 3aJIlyUeHHSIM, OKPiM cygzo-
BUX €KCIIEPTiB 3 IIpaBa iHTeJIeKTyasbHOL
BJACHOCTi, i cmemiajicTiB 3i 3HaHHAMU
eKOHOMiKu, o00JiKy Ta ¢inauciB, a
TAKOK CIeIiaJJbHUX TEXHIYHUX Ta TeX-
HOJIOTiUHUX 3HAHb. [Ipu 1bOMY TOTPiOHO
OpaTy [0 yBaru BHUMOTH IIOAO0 KOMIIe-
TEHTHOCTI Ta npodeciiiHocTi AK CyZ0OBOTO
eKcIepTra, Tak i cmemiaJgaicra. Ik 3asHa-
yae II. JlaHUI€HKO, eKCIepT SAK IIpoIle-
cyanbHa (pirypa € camocTiiiHuM i Bijab-
HUM y BU3HAUEHHI Ta BuUOOpPi HayKOBUX
IOJIOYKEHb, BUIIB Ta METOJiB JOCJimgKeH-
Hs, TeXHIYHUX OpuiioMiB i 3acobiB mpu
MIPOBEJIeHHI eKCIIepPTus3, CKJIaJaHHi IIaHy
JocaimKeHHA Ta (DOPMYyBaHHI BUCHOBKIB.
Cyn mpu IIbOMY TiJIbKM 3AiHICHIOE KOHT-
pOJIb 3a 3aKOHHICTIO IIPOBEAEHHSA MOCTiM-
JKeHHA Ta JOTPUMAHHSIM eKCIIEPTOM IIPO-
mecyaabHuxX BuMor [4, 395].
3a HaJaHUMU Ha JOOCTiIKeHHSA Iep-
BUHHUMUI €KOHOMIUHMMMU I IHIIMMH IO-
KyYyMeHTaMM CYAOBUU eKcmepT (clellia-
JicT) MosKe pPo3pobuTy MoTpibHY iHGDODP-
MaIllilo OJsd PO3pPaxyHKY BapTiCHOTO
(rpoI1rroBoro) posmipy 36MTKiB, 3aBIaHUX
3 HeNpPaBOMIpHMM BUKOPUCTAHHAM
OIIIB. Ilpum mpoMy BapTO 3ayBasKUTH,
3asHauvae I'. ABmeeB, choromHi (3a Bin-
CYTHOCTi 3aTBepAKeHUX 3arajJbHOi Ta
OKPEMUX METOAWK MOCIiMKEeHHS PisHUX
OITIB) meTomaMum CYAZOBO-eKCIIEPTHOTO
nocaimkenns OIIIB e cucrema Joriuumx
i saraaIpbHOHAYKOBUX METOHiIB (OIeparrii,
npuiiomMiB), fAKi BUKOPHUCTOBYIOTHCS B
iHmMIMX BHUAAX CYAOBOI eKcrmepTusum. Yci
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MEeTOAW CYOOBOi €eKCIepTU3W MAaloTh
OpaBo Ha iCHYBaHHSA TiJIbKHU 34 YMOBH iX
BimmoBigHOCTI HOpMaM IIPOIlECYyaJIbHOTO
mpaBa, eTUKH, HayKOBOI OOr'DYHTOBAHO-
cTi ¥ BHCOKOMY pPiBHIO OTpPUMAaHHS
00’eKTUBHUX pe3yJbTaTiB, IPOCTOTI it
Oesmerri, e¢)eKTUBHOCTI Ta iHINTUM O3Ha-
kKawm [4, 395—-396].

Came TyT BapTO HATOJIOCUTH, IO CY-
IOBUM eKcmepT (CIermiagicT) oTpuMye mo-
TpiObHy iH(opMaIllito, 1m0 € pe3yJabTaToOM
cIigumx mifi, Ta y ImMOZaJBbIIIOMY 3a pile-
HHAM cynni. CkiaagHicTs mpobJieMu IIo-
JATa€ y TOMy, II0 mOoTpibHAa imdopmallisa
OyBae HEIIOBHOIO UM 3 iH(pOpMAaIiiHUMHI
«IIpoBajamMu», 0e3 OOAep’KaHHSA BCTa-
HOBJIEHOTO HOPMATUBHUMU aKTaMU IIO-
pPAOKy mIomo il o)opMJIEeHHS.

s mpoBeleHHA eKOHOMIUHUX [O-
caimkenn, moB’a3anux 3 OITIB y ckiaani
HeMaTepiaJbHUX aKTHUBiB, mmepembaua-
€ThCAd BUKODPUCTAHHA MAOKYMEHTIB, AKi
MicTaATh BUXiAgHI maHi — eKoHOMIiuHI
noxasuuku miogo OIIIB 3 ypaxyBaHHAM
HOCJiZOBHOCTI (popMyBaHHS IIE€PBUHHOL
JTOKyMeHTaIii:

1) 0dozosopu ma dodamrku 00 HuXx,
aKTu BigmoBimuo mo 4. 1 crt. 1107 LK
Vkpainu, a came: a) JineHsii Ha BUKOpU-
cTaHHA 00’€KTa IIpaBa iHTEJeKTyaJabHOI
BJIacHOCTi; 0) JimemsifiHuii mOroBip;
B) IOTOBip PO CTBOPEHHSA 3a 3aMOBJIEH-
HaAM i Buropucranaa OIIIB; r) morosip
PO THepefaHHS BUKJIIOUHUX MaWHOBUX
npas iHTeJeKTyaJbHOI  BJIACHOCTI;
') iHIIi JOTOBOPHU IITOO PO3MOPAMIKAHHS
MalHOBUMMU IIpaBaMHU iHTEJEKTyaJbHOI
BJAaCHOCTi. AKTH IpuiiMaHHsS-IIepemadvi
OIIIB, sax pesyJabTaT 3aBepIIeHHS Ha-
ITaHHsA IIOCJYr HA BiAOOBimHY maTy is 3a-
3HaueHHAM po3Mmipy Baprocti OIIIB Ta
po3Mipy BHHAropoau IIpH 3AiMCHEHHi Jri-
MeH3iMHUX yroj, AKi BCTAHOBJIIOIOTHCS
CTOPOHAMU [IOTOBODPY Ha mifcTaBi ysron-
JKeHOI CTOpOHAMM BapTOCTi 3a pes3yJbTa-
TaM¥ OI[IHKM BapTocTi (3BiT (aKT) mpo
OIIiHKY BapTOCTi MallHOBUX IPAaB) CEPTH-
dikoBaHUMU Ccy0’€KTaMM OIiHOYHOI mi-
anbHocTi. IHOAI aKTM HmpuUiIMaHHSA-IIEpe-
maui OIIIB BimcyTHi, 110 He M03BOJISAE
BU3HAUUTU JaTy IepInoi moxii, BCTaHoO-

BUTU IPUHAHATUN cy0’€KTaMU YyTrogu PO3-
Mip BapToCTi mepegaHNX MaWHOBUX IIPaB
"Ha OIIIB, posmip BuHaropomu 3a JilleH-
siftmoio yromoro. Ilpu nmpomy 3asHAUMMO,
10 KOJUW OTPUMAaHUHN OXOPOHHUU HOKY-
menT Ha mnepemauuii OIIIB, ame BimcyrT-
Hill 3HaueHU! aKT NPUUMaHHA-Iepexayi
OIIIB, rocmomapcbKe TpaBO O Cy0 €K-
Ta TOCHOJAPIOBAaHHSA HE BCTYOWJO B
CUJIy, IO POOUTH MOMAJBIIL Aii BIacHU-
Ka OIIIB «cymHiBHUMH» Ta He BiAmosi-
mae sumoram 1. 137.1 cr. 137 IlozaTko-
BOTOo KoJekcy ¥Ykpainum (mamxi — IIK
Yrpaian) [7].

2) munogi opmu nepeurHHo20 00IIKY
OIIIB y ckjoani HemaTepiaJbHUX aKTUBIB,
AKi sarBepm:keni Haxkaszom MinicTepcTBa
dinanciB Ykpaiam Big «IIpo 3aTBepm:xeH-
HS TUIOBUX (HOPM HIEePBUHHOIO OOJiIKY
00’€KTiB mpaBa iHTEJEKTyaJbHOI BJIACHO-
cTi y ckJami HeMmarepialbHUX aKTUBIB»
22.11.2004 pory Ne 732 [8]: a) Ne HA-1
«AKT BBeleHHA B T'OCIIOapPChKUIT 000POT
00’eKTa TIpaBa iHTEJNIEKTYyaJIbHOI BJIACHO-
cTir; 6) Ne HA-2 «ImBeHTapHa KapTKa
00JIiIKy 00’eKTa IIpaBa iHTeJNEeKTyaJbHOIL
BaacHocTi»; B) Ne HA-3 «AKT BUOYTTSA
(nmikBimarii) o6’eKkTa mpaBa iHTEIEKTyalb-
HOI BJIACHOCTi y CKJIaJli HeMaTepiaJbHUX
akTuBiB»; T) Ne HA-4 «IHBeHTapusarriii-
HUM onuc 00’eKTa mpaBa iHTeJIeKTyaJIbHOL
BJIACHOCTi» .

Bepyumn mo yBaru mnocisioBHicTh Gop-
MYyBaHHA IIePBUHHOI MOKyMeHTaIlii, 3a-
3HAYNMO, II[0 IepPefye BUKOPHCTAHHIO Ha-
BeIeHUX THUIIOBUX (DOPM HAABHICTH HaKa3y
cy0’eKTa TOCHOLAPIOBAHHS IIPO OOJIIKOBY
TIOJITURY, IO € CYKYnHicmv NPUHUUNIE,
memodie i npouedyp, AKi 6UKOPUCMO-
syromuvcs nionpuemcmeom 08 CKAA0AH-
Hs ma no0aHHS (PiHAHCO080T 38imHOCMI
BigmoBigHO M0 cr. 1 3axkomy VYKpainu
«IIpo GyxranTepchbKuii 00JIiK Ta iHaHCO-
By 3BiTHicTE» [9] i m. 3 II(C)BO 1 «3a-
rajbHi BuMoru Ao piHaHCOBOI 3BiTHOCTI»
[10], saTBepmkeHUl KEPiBHUKOM IIPOTO-
KOJI KoMmicii mpo mpUAHATTS OO0 OOJIiKY
OIIIB i maka3 KepiBHMKA IIPO TPUAHATTS
Ha Gamamc OIIIB y ckiaaxi HemaTepiaib-
HUX aKTHBIB T'OJIOBHHUM OyXTraJITEpOM Ta
nopAnok BrupoBamkenHsa OITIB Bigmosin-
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HUMH IIiApO3AijiaMu, IO AO3BOJSAE (POP-
myBatu TUnoBy Gopmy Ne HA-1<«AKT
BBEJ€HHS B I'OCIHOJAPCLKUI 000pOT 06’ €K-
Ta IpaBa iHTEJEeKTyaJbHOI BJACHOCTi».
IIpu mpomy TyT i Haji moTpibHO mOmEPIKY-
Batuchk Bumor II(C)BO 8 «HemarepianbHi
axktuBu» [11] Ta MeToguuHMX DPEKOMEH-
Jaiiax 3 OyxrajJaTepchbKoro oOJIiKy Hema-
TepiaJTbHUX aKTUBiB, 3aTBepPAKEeHHX Ha-
kasoMm MinicTrepcTBa (hiHauciB Yxpainu
Bixm 16.11.2009 pory Ne 1327 [12]. Imoni
tunoBa opma Ne HA-1«AKT BBeeHHS B
rocioapcbKuii 000poT 00’eKTa IIpaBa iH-
TeJIEKTyaJbHOI BJIACHOCTi» BiZCyTHS, IO
He [I03BOJIIE OTPUMATH O00’€KTHUBHY iH-
dopwmartrito nmpo BBemenus OIIIB y rocmo-
JapchbKUii 000pOT HMOro BIACHUKOM.

Haodxo0xcenus ma onpubymryeanHs
oyap-axoro OIIIB ma migmpuemcTsi miz-
TBEPAKYETHCA BilIOBIiZHUMU TTEPBUHHU-
MU JOKYMEHTaMU, B IKUX BKAa3yeThCH
IOKJagHa XapaKTepucTuka o00’eKrTa,
ioro mepBWHHA BapTiCTh, CTPOK KOPUC-
HOTO BUKODPHWCTAHHA Ta HOpPMa S3HOCY
(amopruaaiiii), migposmin, y AKOMY BH-
kopuctoByerbess OIIIB, mignucu mocamo-
Bux ocib, axi npuiitaanu OIIIB, 3 moxa-
BaHHAM JOKYMEHTIB, Y AKX ONUCYIOTHCS
Biacue OIIIB y ckiami HemaTepiaabHUX
aKTHUBIiB Ta MOPAIOK MOTO0 BUKOPUCTAHHS,
BiJOMOCTi IIpO HAABHICTHP OXOPOHHUX [O-
KYMEHTIB.

Pyx HemarepiamrpHuUxX axkTuBiB i ¢i-
HAHCOBI pe3yJabTaTH IMOMO iX BUKOPH-
CTaHHA MOJKHa TPOCTEXKUTU Ha IIifcTasi
TunoBux Qopm ¢Ginarcosoi 3BiTocTi: Ba-
naHc (TumoBa ¢opma Ne 1); 3BiT mpo ¢i-
HaHCOBiI pesyabraTu (THUHOBa Qopma
Ne 2) ra mpumiTKu 10 hiHaHCOBUX 3BiTiB
(TummoBa ¢opma Ne 5), a Taxkok Ha mija-
cTaBi IIOJATKOBUX 3BiTiB, CKJIaJeHUX
BizmoBiguHo mo Bumor IIK Vikpaimu Ta
HOPMATHBHUX aKTiB 0 HBHOTO.

3) ¢opmu nepsunHOl 004iK060i DOKY-
MeHmauii 3i cmamucmuinozo O00LiKY
OIIIB, sarBepm:xeni Hakazom [lep:xKoM-
craty Yikpaimum Big 10.08.2004 poxry
Ne 469 [13]: a) Ne IB-1 «iKypnaxa pe-
ecTpallii 3afgBOK Ha BHMHAXOAU, KOPHUCHI
MoOesi, IPOMMCJIOBI 3pasKu, KOMIIOHY-
BaHHA (Tomorpacgii) iHTerpaabHUX MiKpo-

cxeMm, 1o moAaHi B YKpaiHi»; 6) Ne IB-2
«KypHan peecrpalrii 3asBOK Ha BUHAXO-
Iou, KOPUCHI Momesi, IpoMUCJIOBi 3pas-
KU, KOMIIOHyBaHHs (Tomorpadii) imrer-
paJbHUX MiKpocxXeM, IO IOAAaHi A0 KOM-
MEeTEHTHUX OPTraHiB iHOBeMHUX AEPKaB»;
B) Ne IB-3 «¥KypHasa peecTpallii BUKOpPH-
CTaHUX BUHAXOJiB, KOPUCHUX MOJeJe,
IPOMUCJIOBUX B3pas3KiB, KOMIOHYBaHb
(Tomorpadiit) iHTerpaJsbHHUX MiKpPO-
cxeM»; T) Ne IB-4 «iKypHan peecrpairii
pamioHaaizaTOpChbKUX OPOIIO3UIIN » ;
r) Ne IB-5 «3asBa mpo partioHarisaTopch-
Ky mpomosuiliro»; x) Ne IB-6 «AxT mpo
BUKOPHCTAHHA 00’€KTa IIpaBa iHTeJIeKTy-
aJbHOI BJyacHocTi». ITpu 1mbomy HeoOXis-
HO moTpuMyBaTuca [HCTPYKIIiI Iomo sa-
MIOBHEHHS (DOPM IEPBUHHOI 00JIIKOBOI H0-
Kymenrarlii 3 o6aiky OIIIB (BuHaxomis,
KOPUCHUX MOfeJieil, TPOMUCJIOBUX 3pPas-
KiB, KoMmoHyBaHb (Tomorpadiii) iHTer-
paJIbHUX MiKpocxeM 1 palioHaJisaTopch-
KUX IIPOIO3UILiNl [0 3a3dHaueHUX (hopm
CTATUCTUYHOTO O0JIKY;

4) HoxymenmanvHi mamepianu
(36imu ), AKiI MiATBEPIKYIOTH IOHECEHi
BuTpatu (y TpOIIOBOMY  Bmpasi),
moB’A3aHi 3 MpUA0AHHAM (CTBOPEHHAM) i
BioOpaskKeHHAM Ha CyOpaxyHKY APYIoro
nopanky 154 «IIpunbanus (CTBOPeHHS)
HeMaTepiaJbHUX aKTHBiB» IO MOMEHTY
BimHeceHHsA Ha paxyHOK 12 «Hewmarepi-
anbHiI akTHUBU» abo iHI BuUTpaTu 6e3mo-
cepenHbO IMOB’sA3aHi 3 MOro MPUAOAHHAM
Ta DOBEIEHHAM OO CTaHy, B AKOMY Iei
00’eKT NMpPUIATHUI OJA BUKOPUCTAHHS
3a IpU3HAYEHHAM, IO BiAmoBizae m. 5
II(C)BO 8 «HemarepianbHi akTUBU»;

5) peecmpu Oyxzaamepcvkozo 00AiKY
wodo OIIIB, a came: Posain I Kypuany 4
«O0JIiK ocHOBHUX 3ac00iB, iHIINX HE00O0-
POTHUX MaTepiaJbHUX aKTUBiB, HeMAaTe-
piarpHMX aKTHUBIB Ta 3HOCY HEOOOPOT-
HUX aKTHUBIB (3a KPeAUTOM paxXxyHKy 12
«HemarepianbHi aKTHBM») Ta BimoMmicTh
IO HBOTO. 3a3HAUMMO, IO KOXKHE Miz-
IIPUEMCTBO Ma€ IPABO CaAMOCTiHHO 00m-
patu GopMy BeIeHHA OyXTaJTepChKOTO
00JiKy Ta OJasd I[bOTO MOJKE€ CTBOPUTH
00JIiKOBi peecTpu, BiAMMOBIAHO OO CIIEIH-
¢iku toro migabHOCTi. ITpoTe, IK mOKa-
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3ye MPaKTUKa, TAKUX HiJIPUEMCTB JIO-
CUTh MaJio i GiJbIIicTh BBaXKalOTL 3a
Kpallle BUKOPHCTOBYBATU OAHY 3 (hopm
OyXxrajaTepchbKoro OO0JIiKy, 3aIIpOIOHOBA-
HUX B METOAUYHUX PEKOMEHIAIlifAX, PO3-
pob6ienux MinicTepcTBOM diHaHCIB
Vkpainu, KOTpi, 3ayBasKnUMO, MalOTh pe-
KoMeHpamitinuii xapaxrtep. Cnorommi
icHye mBa MOKYMEHTH, IO PeryJIlOTh TO-
PAIOK 3acTOCYBaHHS pericTpiB OyxraJi-
TEePCHKOTr0 OOJIIKY:

* MeTogmuni pexomeHmalii i3 3acTo-
CYBaHHS pPericTpiB OyXrajTepcbKOro
00JiKy, 3aTBepmakeHi Haxazom Mi-
HicTepcTBa (iHaHCiB YKpaiHu Bin
29.12.2000 pory Ne 356 [14] (Me-
ToppexkomeHaarii Ne 356);

*MeronguuHi pexkomenpallii i3 sacto-
CyBaHHS pericTpiB OyXrajTepchbKOTo
00JIIKYy MaJIuMWu WiANIPUEMCTBaAMU,
saTBepkeHi Hakasom MinicTepcTBa
dinancie Ykpainu Bim 25.06.2003
poxry Ne 422 [15] (MeTompekomeHIa-
mii Ne 422).

Metonpekomengaiii Ne 356 mpwu-
3HaUeHi I/ miAIpHeMCTB i opraHisariii
(kpim GaHKiB TKa OIOIKETHUX YCTAaHOB),
ixHix Qinii, BigmiseHb, IpeaCcTaBHUIITB
HesaJIe;KHO Binx ¢opM BiacHOCTi, oprami-
3arifHo-npaBoBux (GopM i BUAIiB AifAab-
HOoCTi (30Kpema I OJaA MaJUX HiANPH-
emcTB). Metoapexomengartii Ne 422 mpu-
3HAUEHi IJIA IOPUAUYHUX 0Ci6 OyAb-AKOI
opranisarifino-npaBoBoi ¢opmu i hopmu
BJacHoCcTi (Kpim 6GaHKiB i OOmKeTHUX
YyCTaHOB) 3 O3HAKaAMHM MaJuX IIiAIpHU-
€MCTB.

ITIpu BubGOPi (hopMu OyXraaTepcbKOro
06Jiky moTpibHO BpaxyBaTu, IO peri-
cTpU OyXraJITepChbKOro o0JiKy, Iepen-
b6aueni MeroapekomeHmamiamu Ne 422,
moOymoBaHi Ha 3aCTOCYBaHHI CIIPOIIEHO-
ro IJjJaHy paxyHKiB OyXraJaTepcbKOro
00JIiKy, a perictpu O6yXraJTepcbKOro
00siky, mepembaueni MeToapekomeHaa-
migsmu Ne 356, Ha 3acToCyBaHHi 3araJjb-
HOTO IIJIaHYy PaXyHKiB OyXraJTepcbKOTo
00JiKYy.

3anuc y pericrpax OyXrajaTepCbKOro
00JiKy HemaTepiaJbHMX aKTHBIB HpO-
BOJAUTBHCA Ha MifcTaBi MepBUHHUX 00JIi-

KOBUX [JOKYMEHTiB, Ki ¢ikcymoTs
daxTu 3miliCHEHHSA TOCIOAAPCHKOI oIle-
parmii Ta po3moOpAmMKeHHs (ZO3BOJIYy) Ha
iX IIpOBeIEeHHS.

6 ) iHwi JokymeHmu — aKTHU IepeBi-
Pok oprauiB KoHTposio ((piHaHCOBOI iH-
CIeKIlii, MoJaTKOBUX CJYKO) I[00 BU-
KOHAHHSA BUMOT OyXTraJITepChKOTr0 Ta TO-
IaTKOBOro 3akoHomascTBa 1moxo OIIIB;
IoBimKM mpo cobiBapricTh, peHTabENb-
HiCTh, YMCTUHA HPUOYTOK BiJf BUKOPU-
cragaa OIIIB, moroBopu BiAmoBiZaabLHO-
ro 3bepiramus, peecTpu, HaKJIaIHi, ILIa-
Texki, iHBeHTapusalliini BigomocTi, aki
CKJIaIaloThCs IITOPiYHO, TOIIO.

g BHUKOHAHHA €KOHOMIiUHOTO J0-
cIim:KeHHA y c@epi iHTemeKTyaabHOI
BJIACHOCTi 01003 emHUX YcmaHo8 BUKO-
PUCTOBYIOTHCA AaHAJOTiIUHI HOKYMEHTH,
KOTpPi MicTATH BUXiAHI TaHI — eKOHOMIiU-
Hi mokasuuku mogo OIIIB y ckaami He-
MaTepiaJbHUX aKTHUBIB 3 ypaxyBaHHAM
cuenupikyu IXHBOI AiAJTBHOCTI Ta BeIeH-
HA OyXraJaTepchbKoro o0JIiKy. 3asHaumMo,
mo Jlep:KaBHOIO Ka3HAUEMCHKOIO CJIYK-
6oro Ykpainu cBiii makas «IIpo saTBepn-
sKeHHA I[HeTpyKIii 3 OyxraaTepchbKoro
00JIiKy HeoOOPOTHMX aKTHUBIiB OIOmMKET-
HUX ycTaHoB» Bix 17.07.2000 pory
Ne 64 [16] momoBHmio Hakaszom Bifg
22.12.2009 pory Ne 526 [17], akum me-
penbadyeHoO 3 METOIO CBOEYACHOIO BimoOpa-
JKeHHs BBeIeHHS B TOCIOMapChbKUH 0060-
pOT, BUKOPUCTAaHHA, OOJiKYy Ta BUOYTTA
meaxkux npupgbanux (ctBopeHux) OIIIB
y CKJaIi HeMaTepiaJbHMX aKTUBIB ix
AHATMITUYHUHN 00K OIOAKEeTHUMU yCTa-
HOBaMHU BeIeThCA 3a THUHOBUMU (dopma-
mMu, 3arBepi:keHuMu Haxkasom MiHi-
crepctBa (piHanciB YkKpainu «IIpo 3a-
TBEPAKEHHSA TUIOBUX (DOPM IIEPBUHHOTO
00JiKy 006’eKTiB mpaBa iHTeJIeKTyaJlbHOL
BJIACHOCTi y CKJIQJi HeMaTepiaJbHUX aK-
TuBiB» Bixm 22.11.2004 poxry Ne 732
(m. 6.16 ImcTpykmii B pemakmii Hakagzy
Hep:xaBHOI KasHAUENCHhKOI Cay:KOU
VYxpainm Big 22.12.2009 pory Ne 526).

3a HasgBHOCTI 3a3HAUYEHUX MEePBUHHUX
Ta iHIIKNX JOKYMEHTiB, eKOHOMiuHe J0-
crimxenus y cdepi iHTeleKTyaabHOI
BJacHOCTi, ImoB’aA3aHe 3i 30UTKaMu Bif
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HempaBoMmipuoro Bukopucrtanus OIIIB,
OPOBOAUTLCSA 34 BIAMOBIAHMM HamOpsMa-
MHu. 3 Ii€l0 METOI0 JOCIiIKyEThCA:

- onpubyrryBauusa OIIIB;

- cTpoku ekcmayarailii OIIIB;

- IPOBelleHHsI HapaXyBaHb aMOpPTHU3a-

mii moxo OITIB;

- IIOHEeCeHi BUTpPaATH Ha CTBOPEHHA
(npunbauua) OOBeAeHHS OO0 CTaHY
MIPUIATHOTO JJisI BUKOPUCTAHHAM 3a
IPU3HAYEHHAM;
nomaTKoBa iH(OpMAIIil0 CTOCOBHO
KOH'IOHKTYPH AaKTHUBHOTO PHHKY,
nos’sasanoro 3 OIIIB, 3 meroio BuU-
ABJIEHHSA HacCJigKiB y opmi marepi-
aJBbHOI IIKOIM, IO ii 3a3Hae BJac-
Huk OIIIB, a came:

— MapKeTUHTOBI HOCHiIKeHHS;

— II030BU CIIOKMBAaUiB IIPOAYKILI 10
BJIACHUKA TpaB iHTeJeKTyaJabHOI
BJIACHOCTi, IO MicTUTH imeHTH®I-
roBauuit OITIB;

— yroau, AKi He BUKOPHUCTAHI YU He

BpaxoBaHi;

— pileHHsa Cyny;

— BUCHOBKH CYJIOBO-eKOHOMiUHOI
eKCIIePTU3U;

— eKCIIePTHi MOCJIiJ)KeHHs, BUCHOB-
KU crelliaJjicra;

— HapaxoBaHi
TOIIIO.

IIpu mHempaBOMipHOMY BUKOpPHCTaHHI
OIIIB y ckJami HeMaTepiaJdbHUX aKTUBiB
cy0’€eKTH TOCHOJAPIOBAHHSA IPAIIOIOTH Y
pPi3HMX ITPABOBUX yMOBaX, a caMe Ha Je-
2iMUMHIL | Hesle2iMUMHIIL OCHOB8L Oompu-
manna 0oxodie (npubymry ).

Hus cy6’ekTa rocmomapioBaHHSI —
Baacuuka OIIIB, sxuii rocmomapioe Ha
JeriTUMHIA OCHOBi, Iig ymJamBoM il
cy6’eKTa rocrnomapioBaHHS 3 HeIPaBoO-
mipauM Bukopucranuam OIIIB y ckmani
HeMaTepiaJbHUX aKTHUBIB Ha PUHKY iH-
HoBaIifinoi mpoxykiiii, 3 uacom 0e3-
YMOBHO 3MeHUTIYEThCA peaJizalig iHHO-
BaIifiHol IpOAYKIIil Ha PUHKY B yMOBax
MPUCYTHOCTI TMPOAYKIIii, BupoOIeHOi Ha
JIeriTUMHIN Ta HeJeriTUMHiIN OCHOBIi, IO
MPU3BOAUTH A0 3MEHIIEeHHS MPUOYTKY Y
Biaacumka OIIIB, zayBamumo, He T0XO-
Iy, a came nOpubyTKy, HOo3adaK Iieil

mrpadHi caHKIil

cy6’eKT rocrmogapoBaHHS — BJIACHUK
OIIIB xkoMmmeHcaIliiHUX BUTpPAT y e
mepion He 3ailicHIOBAB.

Ha nenezimumuiii ocHo8i — cy0’eKT
TOCIIOJapIOBAHHSA T'OCIIONApIOE Ha OCHOBI
HempaBoMipuoro Bukopucrauui OIIIB,
ajie IPU IbOMY Ieii cy0’€KT rocmomapio-
BaHHA (3BicHO 0e3 OI[iHKM BapTOCTi
OIIIB Ta 3apaxyBaHHs #oro Ha OajlaHC 3
O3HAaKaMH aKTHUBY B OyXTaJTepCbKOMY
00JIiKy) 83milicHIOE JBa TOCJHiJOBHUX
Kpokm BukopuctanaHa OIIIB y rocmo-
IapChbKUM AisIIBHOCTI:

* IIO-TIepIlle, Ma€ CBiit Habip (KOIIITO-
puc) ButpaT (JOTiuHO OGiJBII €KOo-
HOMHMUI), IKUHA IIOKPUBAETHCSI OTPU-
MaHUM HeJEeriTUMHUM [JOXOJOM
(mpubyTKOM), AKUI, 3po3yMisio, 3a
pPoO3MipoM IPUXOBYETHCH; 1

* MO-APYTe, YacTillie He OmOJaTKOBY-

eTbcA (TiHbOBAa €KOHOMiKaA).

3a TaKMX YMOB JOKYMEHTAJILHUMU JO-
KasaMu MOXKYTDH OyTH BUJIYUEHHi ITepBUH-
Hi JOKYMEHTHU, YacCTillle 3 TOPTrOBeJIbHOIL
IisJIBHOCTI, IIT0 JO3BOJIAIOTH OTPUMATH iH-
dopmariiro mpo peasisaiiizo BUpPOOGJIEHOL
OPOAYKIiI 3 MOpPyIIeHHAM MAaWHOBUX
IpaB iHTeJeKTyaJIbHOI BJIACHOCTi, TpaHC-
HOPTHO-HAKJIaAHI MTOKYMEHTH, BiZoMOCTi
PO TOPTrOBeJbHI TOUKHU IPOJAXKY IIPO-
OVKIii, yrogm ImoAo IIOCTaBKHU HeJeri-
TUMHOI TPOAYKIIii, CKJIAAChKI JOKYMEHTHU
CXOBY IIPOAYKIIii ToIo. Yacrimnre BigcyTHIi
O0ynb-AKi eKOHOMiUHi ITepBUHHI JOKYMEH-
TH, 32 AKUMU MOYKJINBO Oyja0 60 BU3HAUN-
T OTPHMAaHi peayibHi J0XO0aM, 3miMCHEHI
KOMIIeHCAI[iliHi BUTpaTH, sSKi moB’sa3aHi 3
HenpaBoMipHuUM Bukopucrtanaam OIIIB y
CKJIaZi HeMaTepiaJbHUX aKTuUBiB. DBes-
YMOBHO, HaBeJeHUU cCIleHapiili Ta #oro
OI[iHKA CIMPAIOTHCSA HA ONHY 3 IIPaKTUY-
HUX CHUTyalliii, Xoua, 3a3HAauMMO, Ha
OpaKTHUIl TpamIAlThCcA PisHI BapiaHTu,
110 Pi3HATHCA 3a CTYIEHEM CKJIAIHOII,
mob6ymoBU iTepallifiHoi Mojesi MoXOomKeH-
Hs, AKi cOpaMoBaHi Ha IPUXOBYBAHHS
HempaBoMmipHoro BuKopuctauui OIIIB,
HeJeTiTUMHE OTPUMAHHA moxony (mpu-
OyTKY).

Bapro sasmaumnTu, 1o 3a BigcyTHOCTI
HNepPBUHHUX EKOHOMIiUHMX [JTOKYMEHTiB
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y cy6’eKTa rocrmojaproBaHHs 3 HeIpPaBo-
mipuum BuxopuctanaaMm OIIIB y ckaaxi
HeMaTepiaJbHUX aKTHUBiB, PO3PaXyHOK
po3Mipy 30MUTKiB, 3aBIAHUX BJIACHUKOBIi
OIIIB, moskHaA po3paxyBaTH 3a IIEPBUH-
HUMU JOoKyMeHTamu BjaacHuKa OIIIB,
NMPUPIBHABIIN PO3PaxoBaHy CYyMy [0
CyMH BTpadeHOi BUTOAM 3a Iepion He-
mobpocoBicHoro BuKopucranua OIIIB
abo 3a mepion HemZOOPOCOBiCHOI KOHKY-
peHrii. 3a Takux yMOB IIpobJjieMa OTPU-
MaHHsS OOKa30BUX MaTepialiB y mporeci
IOCYIZOBOTO Ta CYIZOBOTO CJIiJicTBA,
OB’S3aHOTO 3 HEIIPaBOMipHUM BUKOPU-
crauuaMm OIIIB y ckiami HemaTepiajib-
HUX aKTHBiB cy6’€eKTaMu TOCIIOAAapIO-
BaHHsA, NMOTpPebye NOCUJIEHHS BUMOT Ta
BigmoBiganbHOCTI OO BeJeHHS IEePBUH-
HUX JOKYMEHTi B cHUCTeMi OyXrajaTepch-
KOTO Ta CTAaTHUCTUYHOTO O0JiKY, a TaKOXK
CTBOPEeHi yMoOBU AJdA IPOTULII HeZoCKO-
HaguM (iHAHCOBO-IPABOBUM BiJHOCH-
"HaMm 1mroxo OITIB.
BucHoBku
1. Exonomiuni pgocrmimkenHs y cdepi
iHTeJIeKTya/JIbHOI BJIACHOCTi, IIOB’s3a-
Hi 3i 30MTKaMu Bim HeIpaBOMipHOTO
Bukopucrauusa OITIB y ckiani Hema-
TepiaJlbHUX aKTHBiB, MOTPiOHO IIpO-
BOIUTH 3a BiJNIOBiIHOIO cXeMoOm abo
METOAMKOIO i3 3aJIyueHHAM, AK OOKY-
MeHmanivbHuX 00Ka3i8, TMEePBUHHUX
IOKYMEHTIB 3 OyXrajJTepCchbKOTO Ta
CTATUCTUYHOTO OOJIiKYy 3 AOTPUMAaH-
HAM IIOCJiZOBHOCTI iX (hopmMyBaHHA
BiIOBiZHO MO BUMOT HOPMATHBHO-
IIPaBOBUX aKTiB YKpaiHU.

CnucoK BUKOPUCTAHUX [IKepet

2. IlocaimoBHicTs GopMyBaHHS Iep-
BUHHOI JOKyMeHTAallii B cucreMmi
OyXTaJITepChKOTO Ta CTATHUCTUYHOTO
00JIiKy, MalTh 3HATH CJIig4ui Ta
cynnmi, AKi oOr'pyHTOBYIOTH 3BMHYBA-
YeHHS II[0J0 HEeIIPaBOMipHOTO BHUKO-
pucrauaa OIIIB.

3. CriagHi gocuaimxeHHdA, aKki moB’da3a-
Hi 3 HeOopaBOMIipHMM BUKOPUCTaH-
uam OIIIB, moTpebyioTh IPOBEAEHHSA
KOMILJIEKCHOTO JOCJiI:KeHHd i3 3a-
JYYEeHHSIM, OKPiM CyIOBUX eKcIep-
TiB 3 IIpaB iHTeJeKTyaJbHOI BJIACHO-
cTi 1 cmeriaJsicTiB 3i 3HAHHAMU €KoO-
HOMiKHM, 00Jiky Ta @QiHanciB, a
TaKOXK CHeIiaJbHUX TeXHIUHHUX Ta
TeXHOJIOTiYHUX 3HaHb. lIpu 1bomMy
HeoOXimHO B3BakaTH Ha BHUMOTH
100 KOMIIETEHTHOCTi Ta mpodeciii-
HOCTi BCiX yYaCHUKIB, 3aJIlydeHUX IO
IIBOT'O IIPOIIECY.

4. TIpob6iema oTpuUMaHHS IOKa30BUX
MaTepiajiB y IIpoIeci JocymoBOro Ta
CYZIOBOTO CJIiicTBA, HOB’sI3aHOTO 3
HEeIIPaBOMIpHUM  BUKOPUCTAHHAM
OIIIB cy6’ekTamMu rocruomapioBaHHHd,
norpedye TOCUJIEHHS BUMOT Ta Bin-
moBimasmbHOCTI B YKpaiHi CTOCOBHO
dbopmMyBaHHA Ta BeJeHHA NEePBUH-
HUX OOKYMEHTi cy6’eKTaMu T'OCIIO-
mapioBanusa 1mono OIIIB y ckaaxmi
HeMaTepiaJbHUX aKTUBiB. @

1.

Hopowenro O. . Cydosa excnepmu3ia y YUuBiAbHUX CNPasax w000 06°‘eKxmia inme-
AeKmyanvHol eaacuocmi : monozpagisa / O. D. [Jopowenko. — K. : Jlasypim-Iloni-
epag, 2008. — 206 c.

Husiavruil npoyecyanvruil kodexc Yrpainu 6i0 18.03.2004 porxy Ne 1618-IV. —
YUHHUL, nomouHa pedaryis 6id 11.08.2013 porxy [Enexmponruil pecypc]. —
Pexcum docmyny : hitp://zakon2.rada.gov.ua/ laws/show/1618-15.

3axucm npaeé inmenieKkmyanibHoOl 8AACHOCMI: 3aKOH00a684e pPe2yal06aAHHA MaA Npa-
603acmocysanns (ysazanvHeHns cydosoi npakmuxu) /| Aem.-ynopaon. : I'. O. An0-
powyxk, O.II. Opawk ; Bepxosua Pada Ykpainu.— K. : Ilapramenmcoke sud-go,
2007. — 344 c.

Cydosa excnepmusa. CyyacHuil cman ma nepcneKmueu posgumey : mesu 0onosai-
Oeii.— K. : Minicmepcmeo tocmuuyii Ykpainu, 2010. — 472 c.
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5. Iusinvruil Kodexc Yipainu 6i0 16.01.2003 poxy Ne 435-1IV, wunHUilL, nOMOYHA
pedaxuyis 6id 19.01.2013 poxy [Eanexmponnuili pecypc]. — Pexucum docmyny :
http://zakon2.rada.govua/laws/show/435-15/.

6. Kpuminaavruii kodexc Yrpainu 6id 05.04.2001 porxy Né 2341-1I1, uunHuil, no-
moyuna pedarxuyisa 6id 04.07.2013 pokry [Enexmponnuii pecypc]. — Pexcum docmy-
ny : http://zakon4.rada.gov. ua/laws/show/2341-14.

7. ITodamrosuii kodexc Yrpainu 6i0 02.12.2010 porxy Né 2755-VI, wunnuil, nomoy-
Ha pedakuis 6i0 13.11.2013 pory [Eaexmponnuil pecypc]. — Pexcum docmyny :
http://zakon2.rada.gov.ua/laws/show/2755-17.

8. Haxa3 Minicmepcmea Qinancié Yrxpainu «IIpo 3ameepodxcenns munosux (opm
nepe8uHH020 00NiKYy 00’ €Kmié npasa inmeneKkmyaavbHoi 81aAcCHOCMI Y CKAAOi Hema-
mepianvHux axmusie» 6i0 22.11.2004 poxy MNé 732, yuHHUil, nomouHa pedaKyis
6i0 22.11.2004 pory [Eanexmpornuii pecypc]. — Pewum Jdocmyny
http://zakon2.rada.gov.ua/laws/show/z1580-04.

9. Baxon Yrpainu «IIpo 6yxzanrmepcvkuil 00ik ma iHancosy 38imHicmbv 8 Ykpai-
Hi» 610 16.07.1999 porxy MNe 996-X1V : cmanom Ha 02.12.2012 pory [Enexmpon-
Huil pecypc]. — Pexcum docmyny : http://zakond.rada.gov.ua/laws/show/996-14.

10. Haxa3 Minicmepcmea inancie Yrpainu «IIpo 3ameepdxicenns HayionaavbHozo
nonodxcenns (cmandapmy) 6yxezanmepcvkozo 00aiky 1 «3azaavhi eumozu 00 @i-
HaHcosoi 3gimnocmi» 6i0 07.02.2013 poxy Ne 73, yuHHUil, nomouHa pedaxyis 6i0
09.08.2013 porxy [Eaexmpouuuit pecypc]. —  Pewum docmyny
http://zakon4.rada.gov.ua/laws/show/z0336-13.

11. Haxas Minicmepcmea @inancie Yrpainu «IIpo sameepOdxcenns Ilonoxenns
(cmandapmy) 6yxeanmepcvikozo o6aiky» Ne 242 gid 18.10.1999 poky : cmanom
Ha 09.08.2013 poky [Eaexmponnuit pecypc]. — Pemwum 0docmyny
http://zakon4.rada.gov.ua/laws/show/z0750-99.

12. Haka3 Minicmepcmea inancié Yrpainu «Memoduuni pexomendauii 3 oyxea-
mepcvK0z0 001iKY HemamepiarvHux axmueigy MNe 1327 ei0 16.11.2009 poky
[Enexmponnuil pecypc]. — Pexcum docmyny :
http://www.minfin.gov.ua/control/uk/publish/printable_article?art id=293611.

13. Haxas Hepacrkomemamy Yrpainu «IIpo 3ameepOdicenns ¢popm nep8uHHOL 004iKO-
80l doxymenmauii 3 00aiKy 00 €kmis npasa inmeaexmyanvHol eiacHocmi (8uHa-
x00i8, KopucHux modeseil, NPOMUCTIOBUX 3PA3KI6, KOMNOHYBAHb (monozpaiil) in-
mezpanvHuxX Mikpocxem i payioHanisamopcvkux npono3uyiii) ma Incmpyruyii
wodo ix 3anosHenusy Ne 469 gid 10.08.2004 poky, YuHHUll, NOMOUHA PeOAKYis
6i0 29.11.2005 pokry [Eanexmpornuil pecypc]. — Pewum Jdocmyny
http://zakon4.rada.gov. ua/laws/show/z1054-04.

14. HaxasMinicmepcmea Qinancie Yrkpainu «IIpo sameepdxicenns MemoduuHnux pe-
KomeHnOayili no 3acmoCy8anHi0 pezicmpig Oyxzaamepcvkozo O00NiKY» 8i0
29.12.2000 pory Ne 356 [Eaexmponnuil pecypc]. — Pexwum docmyny :
http:/ /www.minfin.gov.ua/control/uk/publish/printable_article?art id=293587.

15. HakxasMinicmepcmea @pinancie Yrpainu «IIpo 3ameepdxcernns MemoOuuHux pexo-
MeHOauyill no 3acmocysanHtio pezicmpia 0yxzanimepcvbkozo 00AIKY MAAUMU NIONPUEM-
cmeamu» N 422 6id 25.06.2003 pory [ Enexmpornuuil pecypc]. — Pexcum docmyny :
http://www.minfin.gov.ua/control/uk/publish/printable_article?art id=293593.

16.Haxas [Iepicasrnozo Ka3uaueiicmea «IHcmpykyis 3 0yxezanrmepcvkozo 00LiKYy He-
000pomHuUxX axmusis 610xemuux ycmanog» 6id 17.07.2000 poxy Né 64 : cmanom
Ha 02.10.2010 poxry [ Enexmponnuil pecypc]. — Pexcum docmyny : hitp://zakon4.
ada.gov.ua/laws/show/z0459-00.

17.Haxa3 Minicmepcmaea @inancie Yxkpainu «IIpo énecenns 3min 00 Haka3y [ep-
JasHozo KasHnayeiicmea Yrpainu» 6i0 17.07.2000 poxy Ne 64 : cmanom Ha
22.12.2009 pokry [Enekmpornunuit pecypc]. —  Pexwum Jdocmyny
http://zakon4.rada.gov.ua/laws/show/z1261-09.
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Hagimia no pepakiii 27.05.2014 pokry

A. Byruuk-CuBepckuii. [lokyMeHTaJIbHbIE TOKA3aTeJIbCTBA, CBA3aHHbIE C YOBITKAMU
OT HENPAaBOMEPHOr0 HCIOJIb30BAHUA O0HEKTOB IPAaBa HMHTEJICKTYAJbHON COOCTBEHHO-
ctu. CTaThs MOCBAIIEHA BOIIPOCAM HOKYMEHTAJBHBIX MTOKAa3aTeJbCTBa B chepe MHTEJIEeK-
TyaJbHON COOCTBEHHOCTM NPU 9KOHOMHYECKUX MCCIEIOBAHUAX, CBA3AHHBIX C YOBITKAMU
OT HEIIPABOMEPHOTO HCIIOJIH30BaHUA O0HEKTOB IIpaBa MHTELIEKTYaJIbHOM COOCTBEHHOCTH,
¢ CO0OJII0[IeHMeM TIOCJIe[OBATEILHOCTH UX (DOPMUPOBAHUSA B COOTBETCTBUU C TPEOOBAHUAMU
HOPMATUBHO-IPABOBHIX aKTOB YKpawmHbl. [IpuBogATCSa mepBUUHBIE JOKYMEHTHI, PETHUCTPHI
OyXrajJTepcKoro ydera, ()OpMbI OyXIajJTePCKOIl, HAJOTOBOM M CTATHUCTUYECKON OTUYETHO-
CTH, CoeprKallue NaHHbIe O UMYIINECTBEHHBIX IIpaBax HHTEJIJIEKTyaJIbHOﬁ COOCTBEHHOCTH
U/Uau JaHHble 00 00bEKTaX MpaBa MHTEJIEKTYaJbHON COOCTBEHHOCTH B COCTaBe HeMaTe-
puajJbHBIX aKTHMBOB, KOTOPBIE NOJIXKHBI YUMTHEIBATH Cy,t[eﬁHI)Ie 9KCIIEPTHI, CIIEIINAJINCTHI 1
cJIe[oBaTeNN TP OOOCHOBAHUU OOBUHEHUS OTHOCUTEJIHLHO HEIIPABOMEPHOTO UCIIOJIb30Ba-
HUSA 00BEKTOB MpPaBa MHTEJJIEKTYaJbHOM COOCTBEHHOCTH.

Kantouesvle cn08a: TOKYMEHTAIbHBIE JOKA3aTeIbCTBA, HEIIPABOMEDHOE MCIIOJIb30BAHMUSA
00'bEKTOB IIpaBa WHTEJLJIEKTYaJbHON COOCTBEHHOCTU, IIEPBUYHLIE JOKYMEHTBI

0. Butnik-Siversky. Documentary evidences related to the losses incurred by illegal
usage of intellectual property objects. The Article is devoted to the issue of documen-
tary evidences in the field of intellectual property in economic research related
to the losses incurred by illegal usage of intellectual property objects in compliance
with the sequence of their formation according to the requirements of legal acts
of Ukraine. The article provides primary documents, accounting registers, financial,
tax and statistical forms, which contain information about intellectual property rights
and/or information about intellectual property objects as intangible assets that should
be considered by judicial experts, specialists and investigators, who justify accusations
regarding illegal usage of intellectual property objects.

Practice indicates a problem of obtaining evidential materials during pre-trial and
trial investigation, particularly due to improper keeping of primary documents in
the system of accounting and statistical accounting, imperfect financial and legal rela-
tions regarding intellectual property objects. Not fully execution of primary documents
in the system of accounting and statistical accounting of intellectual property objects in
intangible assets limits the possibility of determining the amount of the actual losses in-
curred by illegal usage of intellectual property objects.

Economic research in the field of intellectual property — is a research with a method
of economic analysis of identified and fixed economic indicators on the date of research,
describing the execution of the rights on intellectual property objects in intangible assets
of the entity. It is emphasized that this is where the judicial expert (specialist) obtains
necessary information, which is a result of investigation, and used later in the court de-
cisions. Difficulty of the problem is that the required information may be not full or have
«failures» without keeping the procedure of its execution set out in legal acts. At the
presence of primary and other documents, economic research in the field of intellectual
property related to the losses incurred by illegal usage of intellectual property objectsis to
be held in the appropriate directions. It is noted that at illegal usage of intellectual proper-
ty objects in intangible assets, entities operate in different legal conditions, namely on the
legitimate and illegitimate basis of income (profit).

Keywords: documentary evidence, illegal use of intellectual property objects, prima-
ry documents
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CITIBBITHOIIIEHHS
KOMEPI[IITHOTO
HAVIMEHYBAHHS
TA IOMEHHOTO IMEHI

Oasra Maukesuu,
Haykosuil cnispobimuukx HJI inmaexmyanvrnol éiacnocmi
HAIIpH Ykpainu, mazicmp iHmeaexkmyJibHoOl 8,1ACHOCMI

3ailicHeHO MOPiBHAJBHUN aHAJi3 KOMEpPIIiliHOro HaliMeHYBaHHSA 3 JOMEHHUM iMeHeM,
copMyIbOBaHI MPOIO3UILiil ITOI0 MOKPAIIeHHS IIPABOBOI OXOPOHU KOMEPIIiMHUX HaliMe-
HYBaHb, a TAKOK IXHBOI'0 3aXMCTy BiJ HE3aKOHHOI'0O BUKOPHCTAHHSA B JOMEHHUX iMeHAaX.
Kawuosi canosa: koMepllifiHe HaliMeHyBaHHs, HOMeHHe im’s, ImTepHeT, KiGepcKBOT-

TUHT

KoudumikTu, 10 BUHUKAIOTh MiK pPis-
HUMHU iHCTUTYTaMU IIPaBa iHTEJIeKTyaJb-
HOI BJIACHOCTi, B0KpeMa TOPTrOBeJIbHUMU
MapKaMM, KOMEpPIIiHUMHN HalilMeHyBaH-
HAMH Ta JOMEHHUMHU iMeHaMu, CTajau
3BUYHOIO TEMOIO BiJ Uacy 3pOCTaHHSA KO-
MepIlitinux 3B’sA3KiB uepe3 IuTtepuer. Ha
JKaJib MisKHapOAHOI KOHBEHIIiI um iHIIO-
ro TUIy Yroau, KoTpa 0 peryJioBaJa Iii
cupaBu, He Mae [1, 247].

Y cydyacHUX PUHKOBHX yMOBax 00-
poThOM 3a cmoKMBaUa UiTKa imeHTHdiKa-
misg migmpueMcTBa Ta MOT0 AisgJIBHOCTI
cTae Bce OiJbII aKTyaJbHOH. Pojab 1mIo-
3HAUeHb, AKi BiJOKPEMJIOIOTH OJIHOTO
cy0’eKTa TrocIoJapoBaHHsS Binx immioro,
3aKPIILIIOITL 3a HiAIPUEMCTBOM HEeBHUIT
MO3UTUBHUM iMimK, 3pocTae HEBIMHHO.
Kpim 1mporo, spocrae KiJabKicTh CYIOBUX
CIIpaB IIIOJI0 KOMEPIiIMHUX HallMeHyBaHb,
110 CBiIYMUTH TPO HATraJIbHYy HEoOXimHiCTH
KOHKpeTu3alii HoOpM 3aKOHOJaBCTBa B
i cdepi, BBeAeHHA Mi€BUX MeXaHi3MiB
IIPaBOBOI OXOPOHU.

OcTamHIM YacoM 3HAYHOTO IOIITHPEH-
HA HAOYJI0O BUKOPHUCTAHHSA KOMEPIiHHUX
HaliMeHyBaHb 0e3 J03BOJIy BJAaCHUKA SAK
IOMEHHUX iMeH, OCKiJIbKH iCHyIOUi cu-
cTeMHU peecTpallii ToMeHHUX iMeH He BU-
MaraioTh IIiATBEPIKeHHA IIPaBOMipHOCTI
BUKOPUCTAHHA KOMEDPIIiNiHOTO HallMeHY-
BaHHA K JOMEHHOro imeHi. BigcyTHicTb

BiIDOBIiZHMX NHPaBOBUX HOPM IIPU3BEJa
IO TIONMIUPEeHHA KiOepCKBOTUHTY — Hesa-
KOHHOI peecTpairii JOMeHHOTO iMeHi, IIo
30iraeTbcsa 3 KOMEPIiHHUM HaliMeHyBaH-
HAM IpaBoBjacHUKa. OCHOBHOIO IPUYU-
HOI0 BUHHUKHEHHS KiOEpCKBOTHUHTY €
MOJKJIMBICTh HAKMBU Ha IIePEIPomaKy
3apeecTpoBaHUX JOMEHHHUX iMeH, AKi
CBO€YACHO HEe BCTHUIJIM YU HE 3MOTJIHN 3a-
peectpyBatu [2, 534].

B Vkpaiumi IIpaBusma gomeny .UA
Oo0ifiIIIM yBaroio KoMmepIlifiie HaliMeHY-
BaHHS, IO CTBOPIOE AOMATKOBLI «Iepe-
Baru» MOJad KibGepckBorepiB. Crnoromui
B 30Hi .UA zapeectpoBano moHan 450 Tuc.
ITOMEHHUX iMeH. 3a OIliHKaMHu eKCIIepTiB,
IIOPiUHi 06CATH IIBOTO PUHKY CTAHOBJSTH
20—-25 mua rpH. BogHouac, HUHI MexaHis-
MiB 3aXUCTy KOMEPIiMHUX HalilMeHyBaHb
Yy Mepeki, IpakTUYHO He icHYE.

Came TOMY METOI0 CTATTi € MMOPiBHAH-
HA KOMEpPIIifHOTO HallMeHYBaHHS 3 J0-
MEeHHUM iMeHeM, BHIIJIEHHA IXHIiX
cHinbHUX puC i ocobsmBoCcTe Ta HOPMY-
JIOBAaHHA IIPOMO3UIIN IOAO IOKpPAIIeH-
HS IIPaBOBOI OXOPOHM KOMEPIIHHUX
HaliMeHyBaHb, a TAKOX IXHBOTO BaXUCTY
Bil HE3aKOHHOTO BUKOPUCTAHHA B [IO-
MEeHHUX iMeHaX.

IIpaBoBa mpupojsa KOMepIiiHUX Haii-
MeHyBaHb Oyja IIPeIMeTOM IOCJiIKeHb
T'. Augpomryka, A. Kogunia, C. Imryka,
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0. Koanooi, I. Kpusomieinoi, I1. IllTaiiu-
Xoi3epa Ta iH.; MUTAHHSAM IIOB’SI3aHUM
3 IOMEHHVUMM iMeHaMW TPUCBATUIHN
cBoi mpami €. Croruiii, 3. MwuarooTus,
B. Bontnab, [. Boiiko, O. Kyuiniu Ta iH.

Tpaxuiiiino xkomepriiine HaliMeHY-
BaHHA BifHOCATL M0 3aco0iB iHguUBimya-
Jisarii yuacHUKiB IUBiJIBLHOTO 06iry, TO-
BapiB i mocJyyr y cucTeMi mpaBa iHTeJIeK-
TyaJIbHOI BJIACHOCTI.

CyTh mpaBa Ha KOMepIliline HaliMeHY-
BaHHA IIOJISATAE€ B MOYKJIMBOCTi, TapaHTOBA-
Hifl 0cobi, BHCTymaTu B IUBLIBHOMY 000-
POTi i caMocTiiHMM KOMEpPI[iHUM Haii-
MeHyBaHHsAM. HamauHsa TaKol MOKJIMBOCTI
3a0es3meuyye iHTepec ydyacHMKA 00OpOTY,
KOTPOTO 3axXWUIIa€ 3aKOH K HAJIEXKHY iH-
OouBigyasisariro #oro miAJBHOCTI Ha
PUHKY TOBapiB, pobiT i mocayr [3, 346].

Cepen BiTUM3HAHUX HAYKOBI[IB BU-
CJIOBJIIOIOTHCS PisHI migxoam mo Toro, AKe
BJIACHE IIOHATTS BUKOPUCTOBYBATU —
«(pipmoBe HaliMeHYBaHHA» YU «KOMeEp-
nifiHe HaliMeHyBaHHA». Tak, y TeKcTi
ITapuspkoi KOHBeHIiI BHKOPUCTOBY-
€ThCcsA TepMiH «(dipMoBe HaliMeHyBaH-
HaA». BomHouac nmeaki HaykoBii [4; 5,
301] moBOOATH, IO MOHATTA «KOMEPILiii-
He HaiMeHYBaHHSA» € IIMUPIIUM 3a «ip-
MOBe HalilMeHyBaHHS».

I. KpuBolieina MOTHUBYE Ile THUM,
10 3 HasBuU «(GipMoBe HaliMeHYBaHHSA»
BUIIJIMBAE HOTO NIPUHAJEKHICTH came
CTPYKTypi, oprauizamii, miagmpumemcrsy.
IlorAaTTA K KOMEPIiTHOTO HATMEHYBaHHSA
MOJKHA pO3TIAJATA AK TaKe, IO MOKe
HaJexatu OyIab-aIKoMy cy06’eKTOBi (aK
IOpUANYHii, Tak i QisuuHiit ocobi), KOT-
puii 3miliCHIOE KOMEpPIIiHiHY IisgJIbHICTB.
HaroJomnryerses, 1110 IpUHITAIIOBA BiagMiH-
HiCTh KOMEPI[IHHOrO HAWMeHyBaHHS Bif
(ipmoBorO MOJIATAE B TOMY, II[O OCTAHHE
MOKe BUKOPUCTOBYBATHUCS JHIIE IOPU-
IUYHUMU 0cobaMu, TOMAI AK yYaCHUKAMU
TOCIIOapChKOl HiAJTbHOCTI MOXKYTH OyTH,
cKkakiMo, i mpuBaTHiI migmpuemIii 6e3
crarycy opuamunoi ocobu [4; 5]. Tox
HOHSATTS <«KOMepIlifiHe HallMeHYBaHHSI»
3a 3micToMm, BukJameHuM y lluBinbHOMY
ta I'ocmomapchbKOMYy KoAeKcaxX YKpainu
(mani, BimmoBimuo, — IIK Vwkpaiumu rta

T'K Vkpaiuu), mupiie, Hi’k TaKa mIpaBo-
Ba KaTeropis, AK «@ipMoBe HalMeHYy-
BaHHSI», TOMY IO cy0’eKTamMM IpaBa Ha
KOoMepIliliHe HaWiMeHyBaHHA MOKYTb
O0yTH AK IOPUAUYHI ocobu, Tak i isuumi
0COOU-IIi IIPUEMITI.

Ha nepexonauua C. Iuryka, Tepminu
«(pipmMoBe HaliMeHyBaHHA» Ta «KOMep-
miliHe HaliMeHYBaHHA» B YMHHOMY 3aKO-
HOMaBCTBI YKpaiHu € cuHOHiMamMu. A
TOMY 3aIlepeuyeThCsa MOKJINBICTh HaaH-
HA PIiBHOrO 3HAUEHHA <«KOMEPIiliHOMY»
Ta «pipMoBOMYy» HaliMeHYBaHHIO, 3Ba-
JKalul Ha KOJI0 cy0’€KTiB, AKi Hamigewi
npaBoM Ha KoMepiiiiiHe (¢gipmoBe) Haii-
MeHyBaHHA [6].

I. KpuBoreina moBoauTh, 1o (pismu-
Ha 0coba-cy0’eKT HMiAmpUEMHUIILKOI mis-
JBHOCTL He MOKe MaTu (ipmoBe Hailime-
HYBaHHA, a MOKe MaTu KOMepIliliHe II0-
3HAUYEeHHA, IIiJf AKUM i€ B ITUBIIBHOMY
obopori. Take HaliMmeHyBaHHA (ismuHOI
ocobu TOTPiOHO PO3TIAAZATH SK MIiIBUL
KoMepIifiHoro HaliMmenyBaHHA [4]. Cxo-
KM migxig peasizoBaHO y 3aKOHOIAB-
ctBi Pocificbkoi Pepmepamii (mami —
P®), ne icHyroTh i KomepIlilini mosHa-
YyeHHs, i (ipmoBi HalimenyBauHs. Ilpu
IIbOMY MOJKHA HiATPpUMATH IIOTJIAL
C. CymapukoBa, AKUH I[IJIKOM CJIYIIIHO
3a3Havae, 1Mo (pipmMoBe HalilMeHYBaHHS
Ta KOMepIlifiHe MMO3HAYeHHS MMOTPiOHO
BU3HATHU cuHOHiIMamu [2, 226].

3arajsom, el 3aci6 imguBimyasisarii
B pi3HUX KpaiHax ChOTOLHI MOKe Has3U-
BaTUCA I0-Pi3BHOMY: KOMEPIliliHe HauiMe-
HYBaHHA, (QipmMoBe HaliMeHYBaHHSA, KO-
MepIiifiHe II03HaUYeHHdA, iM’a Qipmu,
HaliMeHyBaHHA KoMIlaHii, Toprose im’s,
OisHecoBe iMm’a Ta iH. Besmepeuno, Mix
OUMU IOHATTAMU MOMKYTH IiCHYBaTu
meBHi BigMiHHOCTI, ajie 3arajoM OCHOB-
HOIO XapaKTepPHOIO0 PHCOIO iX yCiX € MOXK-
JUBIiCTh BiAPIBHUTHM OJHOTO yYaCHUKA
IMUBLIBHUX BiZHOCUH BiJ iHIIIOTO.

IIpaBoBe peryJiroBaHHS KOMEPIifiHOTO
HaliMeHYBaHHS AK 00’€KTa mpaBa iHTe-
JeKTYaJbHOI BJIACHOCTiI BAiHCHIOETHCS
HuHi Ha ocHOBi ITK Tta 'K Vkpaiuwm.

Y IIK Vkpainu KpurepieMm oTpmMaH-
HS TIPaBOBOI OXOPOHW KOMeEpPIiiHUM
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HaliMeHYBaHHSIM € MOMKJIHUBICTh BUPi3-
HEHHsA ojHiel ocobu 3-mOMiMK IiHIIHMX Ta
HEBBEJIEHHA B OMAaHY CHOXKWBAUiB I[OJO
OK Vrkpainum). 'K Vkpainu gomae, 1o
npaBoOBifi OXOPOHI migysArae AK NTOBHE,
Tak i CKOpoueHe KoMepIlifiHe HalMeHY-
BaHHA Cy0 €KTa IOCIIOfapiOBaHHA, AKIIO
BOHO (paKTHUUHO BUKOPUCTOBYETHCA HUM
y rocmomapcbKomy obiry (u. 3 ct. 159
T'K Vxpainu). OToX 3aKOHOZABCTBOM 3a-
KpimyieHO Ile OAWMH KPUTEPii mpaBOBOI
OXOPOHN — BUKOPUCTAHHS KOMEpPIliiiHO-
ro HaWMeHYBaHHS B TOCIOJapCbKOMY
o0iry.

IIpaBo Ha KomepIliliHe HalilMeHyBaHHS
€ O6esctpokoBuM. Ile osHauae, 110 IIpuU-
I0aBINIM Yy BCTAHOBJIEHOMY IOPAAKY IIe
mpaBo, ocoba MOKe KOPUCTYBATHUCSA HUM
0e3 oOMe)KeHHA OyAb-IKUM CTPOKOM,
TOGTO MOTHU, MOKU iCHYE HiAIITPUEMCTBO Ta
KoMepIlifiHe HaliMeHyBaHHA IIPaBJUBO
BimoOpaskae #oro opramHisarifiHo-mIpaBo-
BUI cTaTyc Ta immri aTpubyrtu [7].

YTiMm, Ha HaITy IYMKY, CTPOK BHU3HA-
YaeThCA YacoM icHyBaHHA (Qipmu, miz-
OpHEMCTBa, TOOTO IMOKHU icHye (ipma,
IOKM BOHA 3IiliCHIOE IEBHY AiAJbHICTBH,
icHyBaTMMe i MpaBO 0cOOM Ha KOMEPILiii-
He HaliMeHyBaHHA. fIK Tinpku Qipma
NIPUIINHAE CBOIO NiAJbHICTH — NOPUINU-
HAeThCA 1 BiAgmoBimHe mpaBo. 3BicHo,
BCTAHOBUTHU KOHKpeTHH# Tepwmiu (1, 10,
100 poxkiB TOI0) HEMOIKJIMBO.

CyTTeBOIO 0COOJUBICTIO TpaBa Ha KO-
PUCTYBaHHA KOMEPI[IHHUM HaliMeHYBaH-
HAM € Te, IO BOHO BOJHOYAC BUCTYIIA€
i sk 000B’s130K (hipmMoBosIOAiNBITA (0OCOOU-
nignpueMmisa). IHakime Kaxyum, ocoba He
TiTBKY MOXKE€ BUCTYIIaTH B IIUBiJIBHOMY
00iry mig BIacHUM KOMepI[ifHuM Halime-
HYBaHHAM, ajie i 3000B’sg3aHa I1e poou-
tu. Ile mpaBuyso BcTaHOBJeHe B iHTepe-
cax iHINIMX YYaCHUKIiB ITUBiJIBHOTO 000-
pOTYy CIIOXKUBAaUiB, fAKi MaoTh IIPaBO
3HATH, 3 KUM BOHU MAaloTh cmpasy [7].

Kowmepriline HaifiMmeHyBaHHSA Mae eKc-
TepuTopiaabHy chepy 0XOPOHU, TOOTO 0XO-
poHa BOiliCHIOETHLCS HE TiIbKH B MeyKax
KpaiHu IIOXO:KeHHs, aje i 3a ii mMeika-
MU — y OyAb-AKi# 3 KpaiH-yJyacHUIb

ITapusskoi KoHBeHIii OyIb-AIKOMY KO-
MepIiffHOMY HalMeHYBaHHIO, SIKIIO BOHO
He OyZe MPU3BOAUTH OO CILIYTYBaHHS 3
yiKe HafgBHUM, HaJaBaTHUMETbCA IIPaBOBAa
oxopoHa (ct. 8 ITapusbKkoi KOHBeEHITiT).

Kowmepiiiiine HaliMeHyBaHHS € OTHUM i3
30BHINIHIX HOCIIB misoBoi pemyTtarii (ryz-
Biy) cy0’eKTa rocrofapioBaHHA # 4acTo
€ OTHMM 3 OCHOBHUX aKTWBIiB mignpuem-
CTBa, OCKiJIBKM HABiITH 3a YMOBHW 3MiHU
BJIACHWKA IIPOAYKIIiSA CIPUAMATUMETHCS
AK Taka, Mo 3ajaumwuiaacsa 0e3 3miu [9,
204]. Komepriritine HaliMeHyBaHHSA 3aIleB-
Hs€ TOKYIIlA B TOMY, IO PiU, MapKoBa-
Ha UM iM’saM, € iCTHHHUM IPOAYKTOM
pupobumKa [10, 105]. Cy6’ekT rocmoza-
pIOBaHHSA, MalOUM IIO3UTUBHY [JiJIOBY pe-
myTalilo Ha PUHKY, MOXKe CHMBOJIi3yBa-
TU CBOIM KOMEPI[iITHMM HalMeHyBaHHAM
HaJIe;KHe BUKOHAHHA B3ATUX Ha cebe 30-
00B’sI3aHb, a TaKOXK OOOB’SI3KOBY BimImmo-
BilanbHICTh y BUIAAKY IX IOPYHIIEeHHS
[11, 173]. C. Immyxk HasuBae 1e (GyHK-
miero rapaHTii.

Cepen iHmux QyHKIIH KOMepIiliHOrO
HaWlMeHyBaHHA, IO iX BUOKPEMJIIOIOTH
y JiTepaTypi, MOKHA Ha3BATU OXOPOHHY
dyuKIi0, KOoTpy Bumijase 1. Kpupoieina.
IIa ¢yHKIiA monArae B IIOBHOBAXKEHHAX,
HaJaHUX B3aKOHOM BJIACHUKY ¥ TiCHO
noB’sizaHa 3 QyHKIIielo 3ab6oponu. 1o Ha-
IaHUX BJACHUKY KOMEPIIiITHOTO HauMe-
HYBaHHSA MOBHOBaYKEHb HAJEKUTDH ITPABO
TMepenIKoIKaT iHIITuM ocobaM HempaBo-
MipHO BUKODUCTOBYBAaTU KOMepIIiliHe
HallMeHyBaHHS, 30KpeMa i 3a00pPOHSATH
Take BHKopucTaHHs. KoMmeplliiime Haii-
MeHYBaHHA CTOITh, 3 OJHOTO OOKY, Ha
CTOPOXKi pemyTallii BJacHUKAa IILOTO Haii-
MeHyBaHHS, a 3 iHIIIOro — peaJisaiis
0XOpOHHOI (GYHKIIII 3ailicHIOETBCA Uepes
3a60poHYy TpeTiM ocob6aM IOPYIIIyBaTu
ImpaBa BJIACHUKA Ta KOPUCTYBATUCS CXO-
KM a00 TOTOKHUM KOMEPIiMHMM Haii-
menyBaHHAM [4, 10].

Kowmeprritini HaliMeHyBaHHSA € TOCUThH
CIIOPiAHEHUMHU 3 NOMEHHUMHN iMeHaMM.
AprymeHTaMu Ha KOPHUCTDL ITHOTO YaCTO
BBa’KalOThCsI BUKOHAHHA JOMEHHUM
iM’am QyHKNOiI izenTudikamnii ropugmnd-
HOI 0co0u1, a TaKOXK I[IHHICTHL JOMEHHOIO
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imMeHi, 110 JIeTKO 3amaM’sITOBYEThCS Ta €
iHpopMaTUBHUM, AJA IPOCYBAHHSA TOBA-
piB i mocayr 3a momomorowm IHTepHeT.
Brane momenue iM’a CcbOromHi Aasd KO-
MepIifiHOl opramisarlii € cepiio3HUM KO-
MepHifiHuM aKTuUBOM. IHKOIM — He
MEHIII IIiHHUM, aHi’K TOBapHUU 3HaK abo
dipmoBe HaiimenyBaHHA [12]. fAx e
OIVH apTyMeHT Ha KOPUCTH CXOXKOCTi IIO-
HATH MOYKHA HaBECTU Te, II[0 3a 3aKOHO-
maBcTBOM DBeHinOKcy moMmeHHi imeHa pe-
€CTPYIOThCA K KOMEPIiMHI IToO3HAUYeHHS
[13, 49]. Oxpim 1BOTO, CIIIJIBHOIO PUCOIO
KOMEPI[IHHMX HaWMeHYyBaHb i JOMEHHUX
iMeH € iXHe cJIoBeCHe BUPAXKEHHS.

Bonmunouac 3akoHOmaBelb Halae [I0-
CUTH IIMPOKI MOMKJIMBOCTI AJA 3aXUCTY
BUKJIOUHUX IIpaB, AKi BUIJINBAIOTH i3
IPaBOBOJIONIHHA KOMEPIiiHUM HaliMeHy-
BauHAM. [Ipore HUHI cKJanaca curyarlis,
KOJMW OpPUAWYHA ocoba, II0 Mae 3ape-
€CTpOBaHE KOMepIliliHe HallMeHyBaHHAI,
He MOXKe OfiepiKaTH JOMeHHe iM’s Apyroro
piBHA JuIlle TOMY, IO HE Ma€ 3apeecTpo-
BaHOTO 3HAKa MJiA ToBapiB i mocayr [14].

Bapto 3BepHyTHM yBary Ha Te, IO Yy
CTPYKTYPi HOMEeHYy 0co0JiMBe 3HAUEHHS
Ma€e AOMEH IPYroro 4u TPeThOr'o PiBHA,
AKUN BJIACHE i MicTUTL 0COOJIUBY, iHAU-
Bimyamisaritiny mHasy. Kopucrysaui Iu-
TepHeTY, 3a3BUUaii, PO3PisHAIOTH OPHU-
OUYHiI oco0u 3a MOBiLIBHiIO YACTHHOIO KO-
MepIifiHoro HalilMeHYBaHHSA, IPU IILOMY
BKasiBKa Ha opraxisaniiiny dopmy He
MOJKe BUKOHYBaTHU POJIi B iHAUBigyadisa-
mii ropuAuYHOI 0CO0M, TOMY JIOTIUHUM €
3a3HAUYEeHHS B JOMEHHOMY iMeHi TiibKu
IOBiJILHOI YacTMHUN HAWiMeHyBaHHS IOpPU-
auaHoi ocobu [15].

BukopucranHs KOMEpPIIiliHOTO HaliMe-
HYBaHHA B JOMEHHUX iMeHax € OKPeMOIO
CKJIaJJOBOIO peaJtisallii mpaBa Ha KOMEp-
nifine HalimenyBaHHA. IIpoTe Take Bu-
KOPUCTAaHHS YCKJATHIOETHCA 00’ €KTUBHOIO
00CTaBMHOI0O — MOYKJIUBICTIO iCHyBaHHA
JIAIIIe OSHOTO JOMEHHOI'O iMeHi B JoMeHi
OMHOTO piBHA, IO He Y3TOMKYETHCS
3 MPaBUJIOM OOME)KeHOI BUKJIIOUHOCTI
mpaBa Ha KoMepIlilfiHe HaliMeHyBaHHH.
Toxx, mas BupillleHHS 0O3HAUYEHOIO IIU-
rauasa C. Imyk mpomoHye B 3aKOHOIaB-

cTBi YKpainm mepemdauuTH TaKi moJo-
sKeHHA: 1) B IOMeHiI ogHOTO PiBHS BCTa-
HOBUTH BUKJIOUHE IIPaBO Cy0’€KTa BU-
KOPUCTOBYBATH OCHOBHY YAaCTUHY HAJIEMK-
HOT'O TOMY KOMEPIIilHOrO HalMeHYyBaHHS
AK TOMEHHOTro imMeHi; 2) 00MeXXKUTH 3aCTO-
CYBaHHS OZHOT'O KOMePIIiliHOro HaiiMeHY-
BaHHS JIUIIIe B ofHOMY AomeHi [16, 15].

Bigmosigao mo u. 2 cr. 489 ITK Ykpai-
HU, IPaBO iHTeJIeKTyaJIbHOI BJIACHOCTI
Ha KOMepI[iffHe HaliMeHYBaHHA € YNHHUM
3 MOMEHTY IIepIIOoT0 BUKOPUCTAHHSA ITHOTO
HaliMeHYyBaHHS # OXOPOHSAETHCS 0e3
000B’sI3KOBOI'0 IIOJAaHHSA 3adBKH HA HBHOI'O
Yy HOro peecTparlii Ta Hes3aJeXHO Bif
TOr0, € UM He € KOMepIliliHe HalMeHY-
BaHHA YaCTUHOIO TOPrOBEJIbHOI MapKu.

Toxx HUHI peecTpallig KoMepIifiHOTO
HaliMeHyBaHHA He € 000B’A3K0BOI0. BTim
Yy CIOipHUX CHUTYyalliAX peecTpalis KoMmep-
mifiHOTO HaliMeHyBaHHA MorJja 0 mOIIO-
MOI'TH HOro BJIACHUKY [JOBECTU CBil
npiopuTeT IOA0 ILOTO HaWMEeHYyBaHHA,
BUKOPHUCTOBYIOUM IIPU ITLOMY JIaTy pe-
ecrparlrii ropugnuHOoi ocodbu i, BimmoOBij-
HO, JaTy peecTpallii KoMepIiiiHOro Haii-
MeHyBaHHA [14].

Ha meoOximmocTi peecrpariii xomep-
HMifHUX HaWMeHyBaHb HAaroJoOIIye i
A. KoguHeInb: «...CbOTOZHI MOYKHA KOH-
CTaTyBaTH HEMOXKJIUBICTH 3a0e3IMeUeHHS
TIPEeBEeHTUBHOI0 3aXUCTy HpaB Ha KoMep-
mifiHe HalMeHYBaHHA JJO MOMEHTY iX IIO-
DYILIEHHSA peecTpaliieio KOHMIIKTYI0UOTO
momenuoro imeni. Kpim Toro, y 3B 3Ky
3 BiICyTHICTIO IleHTpaJIi30BaHOI peecTpa-
mii KoMepHiliHNX HaliMeHyBaHb HOCHUTD
BasKKO JoBecTH (haKT HemoOpocoBicHOCTI
BJACHMKA JOMEHHOI'O iMeHi Ta BiJIIIKO-
OyBaTU 3alONisgHy IIKOAYy». 3 METOI0 3a-
mobiraHHs IIbOMY BUYEHHI HAaTOJOIIyeE
HA HeoOXiTHOCTi CTBOPUTHU peecTp KoMmep-
HifHNX HallMeHyBaHb Ta IIPOIIOHYE IIpU
peectpairii HOBOTo JOMEHHOTO iMeHi B 30Hi
.UA, 3000B’ss3aTu 3asgBHHKA HaJaBaTHU
IOOKYMEHTH, IO CBigUaTh IIPO HAJENK-
HiCTh MOMY BasBJIEHOTO CJOBECHOTO IIO-
3HaUeHHA y (Gopmi KoMepIiiiiHOro Haii-
MEHYBaHHS UM TOPTOBEJbHOI MapKu YU
OPO BifICYTHICTh TOTOMKHUX YHM CXOMKUX
i3 3aABJIeHMM SK JOMeHHe im’s 3ape-
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€CTPOBAaHUX KOMEPIIiHHNX HaliMeHYBaHb
YY TOPTOBEJBHMX MAapoK iHIINX Ccy0’€K-
TiB OomHOPiAHOI cdepu TrocrIomapIOBAHHS
[17, 93-94]. Moxua mniaTpumaru BU-
CJIOBJIEHI HAYKOBIIEM IIPOMO3MIIil II0I0
CTBOPEHHSA BiAMIOBIZHUX peecTpPiB i BHe-
CeHHs M0 HUX BijomMocTell mpo KoMmep-
1itiHi HaliMeHyBaHHA YYaCHUKIB IIUBiJIb-
HOrO 00iry. Ha mamie mepekoHaHHs, B
TakKoMy pasdi BumMaratTume 3MiH U. 3
ct. 489 IIK Vxkpainu, me mepembaueHo,
III0 BilOMOCTi IIpO KOoMepIlifiHe HaliMeHY-
BaHHA MOXKYTh BHOCUTHCA IO PEECTPIB,
TMOPAOK BEeIeHHA AKUX BCTAHOBJIIOETHCS
3aKOHOM. TyT CJI0OBOCHOJIYUEHHSA «MO-
JKYTh BHOCHUTHCS» MAalOTh OyTH 3aMiHeHi
Ha «BHOCAThbCcA». OKpiM IIbOro, 3BiCHO
Heo0-XiTHO PO3POOUTU Ta HPUNUHATHU CIIe-
miajgbHi HOPMaTUBHI aKTU CTOCOBHO Be-
JIeHHs DeecTpPiB KoMepIifiHUX HaliMeHY-
BaHb 1 MOPAJKY X peecTpalrii.

SAx1mo 3BepHyTHCA [0 3apYOisKHOTO T0-
cBiy, TO MOKHA HOOAUUTU, IO OedKi
KpaiHu HaKJIaJaioTh OOMeKeHHSA Ha 3adBU
o peecTpallii JOMeHHHX iMeH y HaIllio-
HaJbHUX MOMEHaX, AKi I'PYHTYIOThCA Ha
KOMepIIiilHNX HalMeHyBaHHSX, 30KpeMa
Ascrparis, ABcrpisa, BemukobGpurasnida,
Ipnaupgia, Icnania, Jlarsia, Himepnan-
nu, Hopserisa, Typeuunna, @Pinnaumgisa,
®pannia, [Isemia, IIIBeiinmapia Ta iH.
V¥ 6inpIiriocTi KpaiH y peecTpaHTiB BuUMa-
raroTh TapaHTii TOTo, IO peecTpalisa Io-
MeHHUX iMeH He IIpuU3Bele OO0 IIOPYIIeH-
HA IpaB TPeTix ocib, a TaKo:K 1006 BOHU
BimIIIKOMyBaiu 30UTOK pPEECTPATOPOBi
y BUOAJKY TOPYIIIeHHA mpaB (Apresatu-
Ha, Boarapis, Kamanma, lania, I'pysisa,
VYropmuna, Kuprusis, Jiursa, Mapoxk-
kKo, Ilopryramnis, Pecnyb6aika Kopes,
Cimramyp, CIIIA Ta in.).

VY HimeuunHi 3aXMCT MO3HAUEHHSA YU
Ha3Bu B Mepe:xki IHTepHeT TakKoM IIO-
YMHAETHCA 3 BUKOPHUCTAHHA HalMeHY-
BaHHSA, 110 TOBUHHO MaTU PO3PiSHAIBHY
spaTtHicTs. OnucaHi mo3sHAUYeHHS BUKO-
PHCTOBYBATUMYThCA B 3araJbHOPO3MOB-
Hi#l MoOBi AK Ha3Bu. TOXK 3aXUCT HaUIMe-
HYBaHb IOYHETHCA JIUIINE TOMi, KOJU Iie
MOo3HAYEeHHS AK HallMeHYBaHHS BU3HaUe-
HOTO mignpumemMcTBa a00 BHU3HaAUYEHOI

0oco0u OTpUMAaE MO3BiJ Ha JOTYCK TOBapy
B 00ir. ¥ mpaBi Ha KOMEpIIiliHi TO3HAUEH-
HS Ta HallMeHYBaHHS BUXOAATH 3 IPiopu-
TeTy. BogHOUac KOPUCTYBaHHS NEBHUM
HallMeHYBAHHAM I[IJIKOM MOXKe OyTH 00-
MeXKeHO PerioHaJbHO, HATIPUKJIAM IIOI0
TOoTeJIiB Ta iHIMUX MOiIPHUEMCTB chepu
nocayr. Ilpore mocrifiHO 3axuNIa€ThCA
KODUCTYBaHHA KOMepIiliHUM HaliMeHy-
BaHHAM 3 (hellepaJbHOBIIOMUMU YU MidK-
HApOAHUMU KOMEPIiMHUMU IiAIIpUEM-
CTBaMHU TaKOXK IoA0 (ipm, AKi BUHUKJIU
misHimme, B inmux micigax [18, 465].

Y Bunmagry KOHGMJIIKTIB MixK Komep-
MiAHUMY HallMeHyBaHHAMH Ta JOMEHHN-
MU imMeHamu, iraiiiicbki ¢axiBmi ke-
pyiorbes npunucamu §§ 2563-2568 Iu-
BisibHOTO Komekcy Irasmii. IIpu cxoskocti
YW iT€eHTUYHOCTi OJHOTO KOMEPIINHOTO
HallMeHYBaHHA 3 IiHIIUM KOMepIiliHe
HallMeHYBaHHA 3MiHIOETHCSA HACTiJIBKH,
mobu cmopuiimartucAa mo-pizHomy. Taxk
caMoO YMHATH, KOJU IIPeIMeT 3aXUCTY
KOMepIliiiHOro HaliMeHyBaHHA € Iepeny-
MOBOIO a00 PM3WKOM [AJA CILIYTyBaHHA,
10 MOXOOUTH Bix imeHTHMUHOCTI ab0 CcXO-
JKOCTi KOMepIiliHOTO HalMeHyBaHHS,
pPasoM 3 ieHTHUYHIicTIO Ta reorpadiuyHOro
3a3HaUYeHHA MisIJIBHOCTI IIiIpHEMCTBA.
Y 6inpmiocTi KOHGMIIKTHHUX BUOAIKiB
Cyou OOTPUMYIOThCS pimreHHsa MinaHCh-
kKoro tpubymany Bixm 03.07.1997 poxy,
B AKOMY OyJIO BUBHAHO 3B’SIB0K MilK KO-
MepIifHUM HaWMeHyBaHHAM Ta IOMEH-
HuM im’am [19, 389].

Y DBeninrokci koMmepliifiHe HaliMeHY-
BaHHSA, 110 3’ ABUJIOCA paHile, Moxxe OyTu
mizcTaBoO AJIs 3alepevueHHs IPOTH BUKO-
PUCTaHHA OOMEHHOTO iMeHi, II0 TaKoK
€ KOMEPI[iHHUM HaWMeHyBaHHSM, SKIIIO
icHye pu3uK cIyTyBaHHsA. Tak, y cupasi
2008 pory Thuisbezorgd.nl v. Thuisbe-
zorgen.nl AmcrepmaMCbKUM amesIriii-
HUU cyJ BUHIiIC pillleHHA Ha KOPUCTH
Thuisbezorgd.nl, moTuByBaBIIIN IIe TUM,
mo momenHe im’st Thuisbezorgen.nl Bu-
KOPHCTOBYBAJOCA TAaKOXK AK KOMeEpIliiiHe
HallMeHyBaHHsA, TOMY ICHYBaB pPUBUK
cirytyBauus 3 Thuisbezorgd.nl [13, 49].

Y P®, B IlocranoBi ®PemepasbHOTO
ApbGiTpaskHoro cyny MoOCKOBCBKOTO OKPY-
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ry Bim 25.01.2001 pokry y cmpaBi mpo
HOpYIIIeHHsA IIpaB Ha (GipMoBe HaliMeHY-
BaHHa TOB «Komak» KoMmepillilfiHe BUKO-
pPUCTaHHA ImignpuemiieM 0e3 yTBOPEHHS
opugnuHoi ocobu A. I'pyHAyIOM TOMEH-
HOoro imeni www.kodak.ru, 3 BUKOpH-
CTAHHSAM B JOMEHi CJIOBa «KOZaK», IO €
IOBiJIBHOIO YaCTHMHOIO (pipMoBOTO HalMe-
HyBauHdA mosuBaua — TOB «Komak», 3a-
PEECTPOBAHOTO y BCTAHOBJIEHOMY 3aKO-
HOM TOPAAKY AJSA HPOTMOHYBAHHSA OIHO-
pimHMX TOBapiB i mocayr OyJi0 BU3HAHO:
MOPYIIIeHHAM BUKJIOUHUX IIpaB Ha Qip-
MOBe HaliMeHYBaHHSA i3 HMOCUJIaHHAM Ha
crarti 52, 54, 138 IluBinbHOTO KOAEKCY
P® (gani — IIK P®) i ITonoxxenusa mpo
dipmy, sarBepa:xene Ilocranoroio IIBK
CPCP i PHK CPCP Big 22.06.1927 poky,
aKTOM HeIoOpPOCOBiCcHOI KOHKYpEHIIii,
1o mopyiiye c¢r. 10 3aKoHy IIpo KOHKY-
peHIlifo i BBeJeHHAM CIOXXUBaya B
oMaHy, IO Iigasrae 3abopoHi srigHO 3i
ct. 10bis TlapusbKoi KoHBeHIIii. ¥ BKa-
3aHOMY CYAOBOMY aKTi TaKOXX MOXKHa
3HAWTH He MEHII IIPaBOMipHY Ii OOr'pyH-
TOBAHY BKAas3iBKYy: «3BHMYal AiJI0BOTO 000-
pOTy, IIO CKJIAJIUCSA B IPOIlECi KOPHUCTY-
BaHHSA MOMKJUBOCTAMHU Mepexxi IuTep-
HeT», BiAIIOBiZHO IO AKUX «BKas3iBKa Ha
oprasiszaliiHo-npaBoBy (opmMy OpUANY-
HOI 0oco0M B JOMEHHHX iMeHaxX He BUKO-
PHUCTOBYETHCA, IO3aAK YUYACHUKH TOBap-
HOTO PUHKY 3 BimomMumu (hipmMoBUMU Haii-
MeHYBaHHAMMN BUKOPHUCTOBYIOTH JIUIIIE
KOpPOTKU# BigMiTHUI eseMeHT (ipMOBO-
ro HaliMeHyBaHHS, MOT0 OOBiJbHY dYa-
CTHUHY, BifjoMy OiJIBIIIOCTiI CIOKMBaUiB,
10 He MalTh YABJEHHS, B AKill oprami-
s3amifiHOo-IpaBoBifi (opmi mie cyd’exT
TOCIIONAPChKOI MisiABHOCTi, IO iX IiKa-
BUTH». OrToxk, Penepanbuuil apbiTpask-
HU# cya MOCKOBCHKOT'O OKPYT'Y BUKOPHU-
cToByBaB Hajmauy homy ctr. 5 IIK PP
MOKJIMBICTH 3aCTOCOBYBAaTHU SK AMKePeJio
peryJamoBaHHA 3BUYAl AiJIOBOTO OOOPOTY.
ITe m:xepeso BUAAETHCA TAKUM, IO Mae
3HAUHUU IIOTEHIliaJl IIpW BUPIIIEeHHi Cy-
IepedyoK 3 iHTeJeKTyaJbHOI BJACHOCTI
B Mepe:ki IHTepHeT B3arasi Ta mpo BUKO-
puctanHsa 3aco0iB iHgUBigyasisalii B cu-
creMi JoMeHHUX imMeH 30Kpema [12].

Omxe, 1100 3aXUCTUTH IpaBa, IIOTPiO-
HO JIOBECTH IIEPIIiCTh Y BUKOPUCTAHHI II0-
3HAUEHHSA AK KOMEPI[IHHOTO HaliMeHyBaH-
Ha. [IpaBOBOJIOINIBIIAM yiKe Ha MHepIInX
eTamax JoIiibHO GikcyBaTu (GaKTH BUKO-
pUCTaHHA KOMEPIiHOro Imo3HAUYeHHA [O-
peunumu cmocobamu. Ha mpakTuili Tpam-
JISIOTHCSA BUMAAKU, KOJU B CTATYTi ITOPSAT,
i3 Ha3BOIO IOPUAWYHOI 0COOM 3a3HAUAIOTH
KoMepIlifiHe HallMeHyBaHHA. 3BiCHO, TaKi
mil cBiguaTh JuIle IIPO HaMip BUKOPUCTO-
ByBaTHU II€eBHE ITO3HAUEHHA K KOMEpPIIii-
He HaliMeHyBaHHsS, a TOMY IIOTpPiOHi
TaKoXK iHmIi mokKasu (BUBiCKU, peKJama,
orojortieHHA TOI10) [8, 403].

AHanizyoun KOHMPJIIKTH JOMEHHUX
iMeH 1 KoMmepHiiHMX HaWMeHYBaHb,
B. BouTsiab BKasye Ha Te, 1[0 BU3HAHHS
npiopuTeTy BJACHUKIB KOMepPIiHHUX
HaliMeHyBaHb mHepe] BOJOIiJbIAMU IO-
MEHHUX iMeH € OesmizcraBHUM, amixe
He MOKHA BUKOPUCTAHHS TOTOXKHOTO JIO-
MEHHOTO iMeHi aBTOMaTHYHO BBa’KaTH
TMOPYIIIeHHAM 3aKOHOJABCTBA IIPO HEI00-
pocoBicHY KOHKYpeHIIilo. Buenwuit mpo-
HOHY€E BiAXOOWUTHU BiJ IILOTO MiAXOAY
¥ OIliHIOBATHM BUKOPHCTAHHSA JTOMEHHOTO
iMeHi TOTOXKHOTO KOMEpPIIiiHOMY HaliMe-
HYBaHHIO B CYKYITHOCTi Bcix oOcTaBuH,
Oepyuu 0 yBaru AaTy peecrtpairii, chepy
3aCTOCYBaHHA Ta iHINII UMHHUKU, KOTPi
MOJKYTh BILIMHYTH Ha BU3HAHHSA YU He-
BU3HAHHA IIUX il aKTOM HeZoOpocoBic-
HOI KOHKypeHIii [20].

3 oraany Ha 1e, I[. Boiiko mpomonye
copMmyoBaTH B 3aKOHOLABCTBI obOMe-
JKeHHS IIMOA0 KOMEpPIiHMX HalMeHy-
BaHb TAKUM YMHOM:

1) He € TOpPYyIIEHHAM IIpaB Ha KOMeEp-
IifiHe HaliMeHyYBaHHS 3aCTOCYBaHHSA
TAKOTO0 KOMEpPIIiiHOTO HaliMeHyBaH-
HA B JOMEHHOMY iMeHi 3a yMOBUu pe-
ecTparii mbOoro JOMEHHOTO iMeHi
IO MOMEHTY Ha0OyTTs IpaBa Ha KO-
MepIlifiHe HallMeHYBaHHA;

2) He € TOPYIIEHHAM IIpaBa Ha KOMep-
mifiHe HallMeHYBaHHS 3aCTOCYBaHHS
TAKOT0 KOMEPIIIAHOTO HallMeHyBaH-
HS YW HOr0 OXOPOHIOBAHOI YAaCTUHU
y IOOMEHHOMY iMeHi y ToMy BHUIIAm-
Ky, KOJHM TaKe B3aCTOCYBaHHS He
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MOXKe IPU3BECTH [0 3MillTyBaHHSA Iid-
JBHOCTi, TOBapiB ab0 IIOCJYyT BOJIO-
OinbIld IpaBa Ha KOMepIliiiHe Haii-
MEeHYBaHHSA Ta BOJIOIIJIBIIA JOMEHHO-
ro imewni;

3) He € MOPYIIEHHAM IIpaBa Ha KOMeEp-
Iifine HallMeHYBaHHSA 3aCTOCYBaHHSA
TAKOTO0 KOMEDPI[iTHOTO HaWMeHYyBaH-
HA abo IOT0 OXOPOHIOBAHOI YaCTWMHU
Yy DOMEHHOMY iMeHi, 110 3AiliCHIOETH-
cA Ha JOCTaTHiN mpaBOBiil mizcrasi.
HocTaTHbOIO IIPAaBOBOIO IIiZICTABOIO
IOoTPiOHO BBasKaTH peecTpallio mIo-
MEeHHOI'0 iMeHi, 1o cmiBmajgae 3 (ak-
TUYHO HAJIEKHUM BOJIOAIIBITIO IHOTO
JOMEHHOro imeHi o6’eKTOM IIpasBa,
AK-TO: iMeHeM (ismuHOi ocobu, (ip-
MOBUM HalMeHYBaHHAM iHIIOI IOpHU-
IUYHOI 0co0M, HAlIMEeHYBAHHAM IOPHU-
IUYHOI 0coOM, 3HAKOM MAJIs TOBapiB i
TIOCJIYT, 00’€KTOM aBTOPCHKOTO IIpaBa
TOIIIO.

Bepyuu mo yBaru BuUKJaJleHe BHIIE,
1. Boiiko cnpaBeAJinBO IIPONOHYE AOIOB-
Hutu cr. 489 IIK Vkpainu 4. 5 Taxoro
smicTy: «He BBakaeThCcs IMOPYIIEHHAM
mpaBa BOJIOHLIBIIA KOMEPI[iHOTo HaliMe-
HYBaHHS BUKOPHUCTAHHS TPETHOIO 0COOOIO0
TAKOT0 HAaWiMeHYBaHHA B iHIIIOMY CyMiK-
HOMY 00’€KTi IIpaBa Ha JOCTaTHi#l mpaBo-
Bi#f mixgcraBi. JlocTaTHBROIO IIPaBOBOIO
miicTaBOI0 MOJKEe BBaKaTHUCSA 3aKOHHE
HaOyTTA TpeThol 0cob60I0 IpaBa Ha
TaKUH CYMiKHUI 00’€KT 10 MOMEHTY Ha-
OyTTa mpaBa Ha KOMepIlifiHe HalMeHy-
BaHHS BOJIOAIJNIBIIEM OCTAHHLBOTO; BUKO-
pUCTaHHSA TPETHOIO 0COD0I0 V CYMiKHOMY
00’eKTi IO3HaueHHs, AKe cIiBmazgae

CnucoK BUKOPUCTAHUX IKepet

3 00’eKTOM IIpaBa, II[0 HAJEXHUTb IIiif
TpeTiii ocobi» [21].

IlincymoByooun, MOKHa OiNTH BUC-
HOBKY, IO, Ha Bigmimy Big 6aratnox
KpaiH CBiTy, B 3aKOHOJABCTBI YKpaiHu €
HeIOCTATHBO BPEryJbOBAHUM IHUTAHHS
IpaBOBOI OXOPOHYU KOMepIifiHuX Halime-
HYBaHb, a TaKOK iX B3aXUCTy Big Hesa-
KOHHOTO BUKOPUCTAHHA B JOMEHHUX
imeHax. Apmxke mHapasi HeMae cIerri-
aJIBHOTO 3aKOHY IIPO KOMEPILiliHi HaliMe-
HYBaHHS Ta HOPMATUBHOTO aKTa, KOT-
puii 6 BCTAHOBJIIOBAB OCOOJIMBOCTI per-
JaMeHTallii BifHOCUH y Mepe:ki IHTepHeT
Ta NOMEHHHX iMeHax 30Kpema. A 1e
MOKe INPU3BOAUTH OO0 TPYAHOIIIB IIpHU
IpaBO3aCTOCYBaHHi Ta TAyMadyeHHI HOpM
mpaBa IIiJi yac pPo3TJsaay CYyAZOBUX CIIPaB,
e CTUKAIOThCA iHTepecH BJacHHUKAa KO-
MepIiifiHoro HaliMeHyBaHHA Ta BOJO-
IiJIBITA TOTOMKHOTO JOMEHHOTO iMeHi.

Bb6auaeThbcsa 3a MOIiJbHE CTBOPEHHSA
peecTpy KOMepI[iilHUX HalMeHYBaHb
i BampoBaJKeHHI BigmoBiZHOTO HOpMA-
TUBHOTO aKTa IPO BeJeHHA TAKOTO pe-
€cTpy Ta 3milficHeHHA peectparii. Boguo-
Yyac OPUHIUI HaOpaHHSA YHUHHOCTI KO-
MepIiliHMM HaWMeHyBAaHHSAM 3 MOMEHTY
TEePIIOTO HOro BUKOPUCTAHHA Ma€ 3aJIu-
mIaTucA He3MiHHUM. @
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Mankesuu O. CooTHoUIeHHMEe KOMMEPUYECKOT0 HAMMEHOBAHUA M HOMEHHOTO MMEHH.
OcyIllecTBIeH CPAaBHUTEIbHLIA aHAJIN3 KOMMEPUECKOI0 HAMMEHOBAHUS C JOMEHHBIM KMe-
HeM, c(OPMYJIUPOBAHBI ITPEAJIOKEHUS KacaTeJbHO YJIYUIIIEHUS IIPABOBOM OXPAHBI KOM-
MepUeCKux HaHMEHOBaHHﬁ, a TaKXe MX 3alllUThl OT HEe3aKOHHOI'0 MCIIOJIB3OBaHUA B [O0-
MEHHBIX NMeHaXx.

Kniouesvle cro6a: KoOMMepUeCKOoe HANMEHOBaHUEe, TOMEeHHOe uMsA, HTepHeT, KNGepCK-
BOTTUHT

Matskevych O. Correlation between commercial name and domain name. Modern
market conditions of contest for a consumer make unambiguous identification of a com-
pany and its activity increasingly important. The lack of appropriate legal regulations
led to widespread cyber squatting — the illegal registration of a domain name which
coincide with the commercial name of the rights owner. The main reason of cyber
squatting is the opportunity to make illegal income by the resale of registered domain
names that were not registered on time or failed to register.

It is investigated the legal nature of commercial names. Different approaches
to defining the same term — commercial name, firm name, trade name — also studied
by the author.

The author compares domain and commercial names, their functions, and highlights
and describes the main function of both — individualization. The other important
function of commercial names is a function of guarantee — company’s name assures
customers that its products belong to the company, not to someone else.

The analysis of problems of registration of commercial and domain names is made.
The foreign experiences in registration of domain names in a case of coincidence
with commercial names of other rights holder are also illustrated.

In summary, the author concluded that, unlike many countries, the laws of Ukraine
are not regulated the matter of the legal guarding of commercial names, and their pro-
tection against illegal use in domain names. Nowadays there is no specific law on com-
mercial names, as well as any statutory instrument that would set peculiarities of reg-
ulating of relations in the sphere of Internet and domain names. This can lead to diffi-
culties in the interpretation and enforcement of legal norms in the proceedings where
the interests of the owner of the commercial name intercross the interests of the holder
of an identical domain name.

It seems to be necessary to create a registry of commercial names and implementing
of an appropriate statutory document on the conduct of such register and the process
of registration. At the same time the principle of entry into force of the commercial
name since its first using should remain unchanged.

Key-words: commercial name, domain name, Internet, cyber squatting
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TRADEMARK LAW ISSUES
RELATED TO REPACKAGING
OF PHARMACEUTICAL PRODUCTS
IN THE EUROPEAN UNION

Oasra SAmnoascera (Olha Yampolska),

opucm 8i00ily MmosapHuXx 3HAKIE NaAMeHMmMHO-I0PUOULHOL
Qipmu KATZAROV (m. MHienesa ), mazicmp MwoHxeHCbK020
YeHmpy npaea inmeneKkmyanvHol éracnocmi npu Inemumymi
im. Maxca Ilnanka, mazicmp mincHapoOH020 ma €8PONeiicbKo-
20 npasa /Renescvikozo yHigepcumemy,

acnipanmia (PhD) JRenescvko20 yHieepcumemy

IIuranna mpaBa TOBapHHMX 3HAKiB, IIOB’SI3aHi 3 MepenakyBaHHAM JIIKapCHKUX 3ac00iB
y €Bponeiickkomy Corozi. CrarTss mpucBsiueHa MpodJieMi mepenakyBaHHSA JiIKapChbKUX 3aco-
0iB mpu ix mapasieabHOMy imMmopTi B Mexxax €C, IPUUYMHOIO SKOr0 € PisHUII piBeHb IIiH Ha
JikapchbKi 3acobu B KpaiHax-uneHax €C. [Ias mapaieIbHOrO iMIIOPTY JiKapchbKUX 3acobiB
moTpibHe OTPUMAHHSA BiAMOBIAHOIrO M03BOJIy B KpaiHi-iMmmopTepi. OCKiJbKM B 3aKOHOJABCTBi
kpain-uneniB €C y cdepi mapaseabHOro iMnopry (papMamneBTUYHUX IperapaTiB MOKYTh Mic-
TUTUCSA BiAMiHHI ofHa Bim ommoi BUMOTru, B 6araThboxX BHUHOAAKaX HeOOXiHe IepemakyBaHHS
JIKapChKMX 3aco0iB MmapajieIbHUM iMmmoprepoM. ¥ IIiii cTraTTi aBTOp 3’sCOBYE, B SIKUX BU-
majKax Take MepelakyBaHHs € MOPYIIEHHAM IIPaB BJIAaCHUKIB ToBapHUX 3HaKiB y €C.

Cr. 7 Hupextusu Ne 2008/95/EC «IIpo 361uKeHHsT 3aKOHOIABCTB IePiKaB-uJIeHiB 1100
TOBapHUX 3HAKiB i 3HaKiB obcayroByBauHs» Bim 22.10.2008 poKy BCTaHOBJIIOE IIPUHIIUAI
perioHaysibHOTO BUYepnaHHsa mpaB y €C: BJIaCHUK TOBApHOTO 3HAKa He MOKe 3a00pOHATH
MOr0 BUKOPUCTAHHSA JJIs TOBapiB, SAKi mif UM 3HaKoM OyJii BBeJeHI B TOPTrOBUU 00ir y
CmiBroBapucTBi BIacHUKOM abo 3a itoro srozoro (1. 1), KpiM BUIAAKIB, KOJU AJIf BIaCHUKA
icHYIOTH IpaBOMipHI mizcTaBm 3alepedvyBaTH IIOJAJBIINI 30yT TOBapiB, 30KpeMa, AKIIO
mmicjis BBeeHHS TOBapiB y TOProBuii o0ir ix crad 3mMiHmBCcsa abo moriprmuses (m. 2).

BunaTok, 1110 MicTUThCS B II. 2 BHUIleBKa3aHOl cTaTTi [[MpeKTHUBU, YaCTO BUKOPUCTO-
ByBaBCsS BJACHUKaMHU TOBapHUX 3HaKiB y €C masa MoKauBoi 3a00pOHU MepernakyBaHHSA
aikapcbkux 3acobiB. Ile mpusBeso B 1974-2011 pokax Mo HMOABU I[iJIOI HUBKU CKJIAJHUX
IJIS TIyMAadeHHs PillleHb 3 IILOTO IIPUBOAY, BUHECEHUX cyaoBuMHu iHcTaHmiamu €C.

3okpema, B pimenni Cyny €C y cupasi Bristol-Myers Squibb v Paranova BCTaHOBJIEHO
II’ATh OCHOBHUX YMOB, 3a IKWX BJIACHUK TOBAPHOTO 3HAaKa He MO’Ke 3a00POHATHU Iepera-
KYBaHHA JIKapCbKUX 3aco0iB: HEOOXiTHICTL IepelnaKyBaHHA [JiA BUBEINEHHS HA PUHOK
y KpaiHi-iMmoprepi; BificyTHiCTh YILINBY IIepellaKyBaHHS HA MEePBUHHUIN CTaH JiKapChbKO-
ro 3aco0y B YHaKOBIIi; UiTKa BKasiBKa Ha HOBill yHaKOBIIi ITepemaKiBHUKA Ta BUPOOHUKA;
BiZicyTHiCTL PMBUKY B3aBAAHHA IIKOAU PeIyTallii TOBApHOTO 3HAKa YW MOr0 BJIACHUKA
Ipe3eHTalli€l0 ITepernakoBaHOro 3ac00a; CIOBiIeHHA BJIaCHMKA TOBAPHOTO 3HAaKa iMIopre-
POM 10 BUBEJIEHHA JIIKAPCHKOTO 3ac00y HAa PUHOK.

HaJji B cTaTTi aBTOP IPOIIOHYE CUCTEMHY Ta AeTaJbHY KJacudikalliro BUMOr, AKi Mic-
TATHCS B PiBHUX PillleHHAX cymoBuX iHcraHIin €C, BiAmoBigHO [0 II’ATHOX YMOB, Ilepepa-
XOBAaHUX BUIIE, a TAKOXK BIAETHCS 0 aHAJTIZY IIUX YMOB.

Y pesynbTaTi mMpoBemeHOTO AOCTiMKeHHsA 3p00JIEHO BUCHOBOK IIPO Te, IO, He3BaYKalo-
Yy Ha YHCJIEHHI pillleHHsA cymoBux imcraniiin €C 3 muTaHHA IIepelakyBaHHA JiKapChbKUX
3ac00iB, 3aJIMINTAETHCA 3aHAATO OaraTo pU3MKiB HEPIiBHOMipPHOrO 3aCTOCYBAHHSA IIPeIeIeH-
TiB HamioHadbHUMEU cymamu nep:xkaB-uieniB €C. Kpim mporo, Taxi pimenHs smamoTbca
OiIBIIl CHPUATIUBUMU [JIs [apajeJbHUX IMIOPTEpiB, aHiMK [AJs BIACHUKIB TOBApPHUX
3HaKiB, Ha MIKOAY 3aXWCTy MIpaB iHTeJeKTyaJbHOI BJACHOCTI i, II0 € HabaraTto cepiosHi-
UM, Ha MIKOAY 3Z0POB’I0 CIOKUBAUiB.

Kawuosi carosa: ToBapui sHaku, €C, JikapcbKi 3acobu
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Introduction. The EU pharmaceuti-
cal market has significant differences
in drug prices. In fact, based on the EU
healthcare policy of keeping drugs avail-
able to general public, each EU Member
State fixes the prices of drugs sold in its
territory which leads to price differ-
ences across the EU. These differences,
in turn, create business opportunities
for parallel importers [1, 783].

Traditionally, the most attractive
parallel import markets within Europe
were the UK, Scandinavia and Germany,
while the predominant exporting markets
are Spain and Greece which have general-
ly strict government drug price controls
to keep the prices down [2, 489].

In order to parallel import a pharma-
ceutical product into a country, the im-
porter should obtain an authorization
from the relevant national drug control
authority to release the product on the
market complying with a certain num-
ber of conditions (i.e. a parallel import
licence). This procedure is similar to ob-
taining a marketing authorization for
placing a drug on the market.

There may exist differing national
regulations concerning e.g. the box
sizes, the number of pills in one box,
the information leaflet to be attached
to the drug, the language used for the
accompanying instructions, etc. The
packaging and labelling of pharmaceuti-
cals are strictly regulated on the EU and
Member State level. Therefore, in order
to import pharmaceuticals in a market
that is different from the one where
they were originally intended to, their
packaging often needs to be altered.

Changes that may be necessary
to carry out when importing a pharma-
ceutical product could generally be
grouped into the following categories:
repackaging — replacing the original
container in which the products were
sold, and reaffixing the original trade-
mark before marketing; re-labelling —
replacing the outer packaging and reaf-
fixing another trademark, under which
the same product is sold in the import-

ing Member State; re-boxing — retain-
ing the original internal packaging but
adding a new exterior carton printed in
the language of the Member Sate of im-
portation; over-stickering — retaining
the original internal and external pack-
aging but adding an additional external
label printed in the language of the
Member State of importation; de-brand-
ing — selling the goods after their orig-
inal trademarks have been removed
without being replaced [2, 489-490;
3, 12]. Additionally, we may also think
of cases where the parallel importer
adds an extra-article to the product.

The legality, as such, of parallel im-
ports depends on the regime of trade-
mark exhaustion (international, regional,
national) that the country of destination
applies. Further, even if the regime of
exhaustion allows parallel imports,
repackaging may still be liable to inter-
fere with the trademark rights of the
original manufacturer of the product.

In the EU Article 7(1) of the Direc-
tive 2008/95/ECof 22.10.2008 to ap-
proximate the laws of the Member
States relating to trademarks (TMD) [4]
enunciates the principle of regional ex-
haustion of trademark rights: the
owner of a trademark right is not enti-
tled to prohibit its use in relation to-
goods that have been put on the market
in the Community under the trademark
by the owner or with his consent
(para. 1) unless there are legitimate
reasons for the proprietor to oppose
further commercialisation of the goods,
especially where the condition of the
goods is changed or impaired after they
have been put on the market (para. 2).
Equivalent provisions exist in the Com-
munity Trademark Regulation (Article
13 CTMR).

Thus, in principle, trademark rights
of drug manufacturers are regionally ex-
hausted inside the EU and drugs, which
have been legally put into commerce in
one Member State, can be parallel im-
ported into another Member State and
repackaged (which may include reaffix-
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ing the mark) even without the autho-
rization of the trademark owner, so long
as a specific repackaging does not fall
under the exemption of Article 7(2) TMD.
The argument advanced by the drug
manufacturers that it is only the right
to resell which is exhausted under article
7(1) TMD has not been accepted by the
Court of Justice of the European Union
(CJEU) [5, para. 32—-37].

Relevance of the topic. The issue of
drug repackaging carried out by paral-
lel traders — the area where the CJEU
developed most of its case law on re-
packaging for parallel importations-
continues to be an actual and recurrent
topic before the CJEU [1, 783]. Drug
manufacturers strongly oppose repack-
aging as it can break the link between
themselves, their product and their
trademark [6, 513]. Since the very first
CJEU judgement on the repackaging
of pharmaceuticals rendered in 1974
in the Case 16/74 Centrafarm v
Winthrop, national courts, guided by
the CJEU, have been moving towards
establishing common practice on this
issue and a single comprehensive ap-
proach. The CJEU has responded with
rulings that are rather complex and at
times, create more questions than an-
swers [7, 721]. Even though certain
CJEU judgements seemed to crystallize
the conditions justifying parallel im-
portations of repackaged products, the
so-called pharmaceutical repackaging
saga still continues and the most recent
CJEU judgement dates 2011".

The whole generation of complex
legal decisions regarding repackaging
and the abundance of conditions provid-
ed for in this field set out the aim
of this research which is to systematical-
ly present and discuss the relevant case
law applicable in the European Union.

Main part. In the landmark case
Bristol-Myers Squibb v Paranova the
CJEU interpreted Article 7(2) TMD and
laid down that a trademark owner could
not oppose the subsequent marketing
of a repackaged product if five cumula-
tive [8, para. 60] conditions were ful-
filled [5, para. 79]:

1) repackaging is necessary to market
the product in the country of im-
portation (i.e. the exercise by the
owner of its trademark rights, hav-
ing regard to the marketing system
he has adopted, should not con-
tribute to the artificial partition of
the markets between Member
States);

2) it does not affect the original condi-
tion of the product inside the packag-
ing;

3) the new packaging clearly states
the repackager of the product and
the name of the manufacturer;

4) the presentation of the repackaged
product is not likely to damage the
reputation of the trademark or its
owner;

5) the importer gives notice to the
trademark owner before the repack-
aged product is put on the market.

! List of all cases in chronological order: Case 16/74 Centrafarm BV et Adriaan de Peijper
v WinthropBV (31.10.1974), Case C-102/77 Hoffman La Roche v Centrafarm (23.05.1978), Case
C-3/78 Centrafarm BV v American Home Products Corporation (10.10.1978), Case C-1/81 Pfizer
Inc. v Eurim-Pharm GmbH (03.12.1981), Joined Cases C-427/93, C-429/93 and C-436/93 Bristol-
Myers Squibb (11.07.1996), Case C-232/94 MPA Pharma GmbH v Rhéne-Poulenc Pharma GmbH
(11.07.1996), Joined Cases C-71/94, C-72/94 and C-73/94 Eurim-Pharm Arzneimittel GmbH v.
Beiersdorf AG and Others (11.07.1996), Case C-379/97 Pharmacia & Upjohn SA v Paranova A/S
(12.10.1999), Case C-443/99 Merck, Sharp & Dohme GmbH v Paranova Pharmazeutika Handels
GmbH (23.04.2002), Case C-143/00 Boehringer Ingelheim KG and Boehringer Ingelheim Pharma
KG and Others v Swingward Ltd and Others (23.04.2002), Case E-3/02, EFTA Court, Paranova
AS v Merck & Co., Inc. and Others (08.07.2003), Case C-348/04, Boehringer Ingelheim KG and
Others v Swingward Ltd and Others (incl. Dowelhurst) (26.04.2007), Case C-276/05 The
Wel come Foundation v Paranova (09.10.2008), Joined Cases C-400/09 and C-207/10 Orifarm
A/S and Others v Merck & Co. Inc. and Others (28.07.2011).
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As regards various types of repack-
aging, according to the CJEU, the con-
cept of repackaging includes relabeling
(in fact, overstickering), i.e. attachment
of an additional external label to the
original packaging of the imported
product without altering the same [8,
para. 28, 31-32]. Therefore, the above-
mentioned five conditions apply to both
re-boxing of the product in a new pack-
age and to over-stickering [8, para. 32].

The first BMS criterion (necessity
test) serves to establish whether the
parallel importer is, as a matter of fact
in a given case, entitled to repackage
the product, while the remaining four
conditions determine the framework for
the exercise of this right so that the le-
gitimate interests of the trademark
owner are safeguarded [9, para. 41].

The CJEU has expressly stated that
the burden of proof of these conditions lies
with the parallel importer [8, para. 52]
with, however, certain nuances of appli-
cation with respect to the 2" and the 4™
conditions where the standard of proof
is somewhat lower.

1. Necessity. Imagine a situation
where the trademark owner places an
identical pharmaceutical product on the
market in several EU Member States
using various types of packaging and
the parallel importer cannot market the
product in one Member State in the
packaging used in another one because
of national regulations. In this case, ex-
ercise by the owner of its trademark
rights would, in theory, contribute to
the artificial partition of the markets
between Member States [5, para. 52].
That means that the trademark owner
may prohibit parallel importation of re-
packaged products only if the repackag-
ing was not necessary in order to mar-
ket the product in the Member State
of importation [5, para. 56]. The condi-
tion of necessity is satisfied if, without
repackaging, effective access to the

markets of the Member State of impor-
tation is hindered [10, para. 43—44] by
“the conduct of the trademark propri-
etor, and factual or legal trade barri-
ers” [9, para. 44].

The importer is not required to
demonstrate that, “by putting an iden-
tical product on the market in varying
forms of packaging in different Mem-
ber States, the trademark owner deliber-
ately sought to partition the markets be-
tween Member States” [5, para. 57]. By
using the term “artificial” the CJEU in-
tended to stress that the trademark
owner may always rely on his rights to
oppose distribution of the repackaged
goods each time it is justified by the
need to safeguard the essential function
of the mark, in which case the parti-
tioning cannot be considered artificial
[5, para. 57]. Thus, the CJEU imposes
objective interpretation of the necessity
condition by national courts in the light
of the circumstances prevailing at the
time of marketing in the importing
Member State [10, para. 45—46].

According to the CJEU, the condi-
tion of necessity will not be satisfied if
marketing the product in the country of
destination is possible a) by simply af-
fixing to the original packaging new la-
bels in the language of the Member
State of importation®, or b) by adding
new user instructions or information in
the language of the Member State of
importation, or c¢) by replacing an addi-
tional article not capable of gaining ap-
proval in the member state of importa-
tion with a similar article that had ob-
tained such approval [5, para. 55].
Another example of absence of necessi-
ty would be the case when,by repackag-
ing the products, the parallel importer
only attempts to secure a commercial
advantage (e.g. charging higher prices,
making products more attractive, in-
creasing sales figures, etc.) [10,
para. 44; 11, para. 39].

? 1. e. over-stickering. This is, however, limited by the CJEU’s considerations with respect to pos-
sible strong resistance to relabelled pharmaceuticals on a given market (see below).
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Still, in case there exists on the mar-
ket or its substantial parta strong resis-
tance from a significant proportion of
consumers to relabelled drugs, their
repackaging cannot be only explained
by the attempt to secure a commercial
advantage but rather by achieving an
effective market access [12, para. 31]
which complies with the objective ne-
cessity requirement [12, para. 33].
However, any resistance to relabelled
drugs is not automatically sufficient to
make repackaging necessary; resistance
should be so strong that, without
repackaging, the access to the market in
the importing country would be hindered
[12, para. 30]. The factual circumstances
should be determined in each case by na-
tional courts [12, para. 32].

Nevertheless, it remains unclear how
a decision could be taken as to whether
there is a strong enough resistance,
how to evaluate a significant proportion
of consumers and what is the identity
of these consumers (i.e. patient and/or
pharmacists) [13, 501-502 ; 7, 740]. The
so-called “consumer resistance test” ap-
pears to be rather disconnected from the
realities of the market [13, 501-502].
Parallel importers could envisage collect-
ing consumer data (e.g. conducting con-
sumer surveys) showing that repackag-
ing is necessary to overcome consumer
resistance to relabelled products, i.e. con-
duct consumer surveys [7, 746] which
are however quite expensive.

The CJEU has ruled that, conversely,
repackaging passes the threshold of the
necessity test if, inter alia, without
repackaging marketing of the drug in the
Member State of importation is impossi-
ble because of a) a rule authorizing
packaging only of a certain size or a
similar national practice, b) sickness in-
surance rules making the reimburse-
ment of drugs dependent on the size of
their packaging, or c) well-established
medical prescription practices based,
inter alia, on standard sizes recommended
by professional groups and sickness in-
surance institutions [5, para. 53].

It should be observed that the neces-
sity test concerns only the mere fact of
repackaging of the product, as well as
the choice between re-boxing and over-
stickering, and not the manner or style
in which it has been repackaged [8,
para. 38—39]. The presentation of the
repackaged product may be assessed only
against the condition of avoiding dam-
age to the reputation of the trademark
or its owner [14, para. 29] as long as the
repackaging itself proves necessary.

There is no objective difference be-
tween reaffixing the same trademark
after repackaging and replacing the
original mark by another one (under
which the drug is sold by the trademark
proprietor in another Member state) [10,
para. 37] because in both cases there is
use by the parallel importer of a trade-
mark which does not belong to him [10,
para. 38] and the condition of necessity
should also objectively apply to replace-
ment of the trademark used in the ex-
porting Member State. Such replace-
ment may, for instance, be necessary
where a consumers’ protection rule pro-
hibits use in the Member State of impor-
tation of the trademark used in the Mem-
ber State of exportation on the ground
that it is liable to mislead consumers
[10, para. 43].

The burden of proving necessity lies
with the parallel importer, who is oblig-
ed to provide the trademark owner with
sufficient and necessary information
enabling the latter to determine
whether repackaging is necessary [14,
para. 37]. Information to be furnished
by the parallel importer must include
the disclosure of the exportation Mem-
ber State only in case when without
disclosure the trademark owner would
be prevented from evaluating the need
to repackage [14, para. 35].

2. Effect on the original condition
of the product. The CJEU has expressly
limited the application of this condition
to the product inside the packaging [5,
para. 58]. The trademark owner may op-
pose repackaging if there is a real risk

58
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that the product inside the package is ex-
posed to tampering or to influences af-
fecting its original condition, taking into
account the nature of the product and
the method of repackaging [5, para. 59].

In particular, the CJEU found that
the condition of the product is not auto-
matically affected in cases of: a) market-
ing of the product in a double packaging
and the repackaging only affects the ex-
ternal packaging, leaving the internal
packaging intact [15, para. 10]; b) re-
placing the outer packaging without
touching the internal one so thatthe
original trademark affixed by the owner
on the internal packaging be visible
through the new external wrapping [16,
para. 10]; c) inspection of the repackag-
ing by a public authority for the pur-
pose of ensuring that the product was
not adversely affected [15, para. 10];
d) removal of blister packs, flasks,
phials, ampoules or inhalers from their
original external packaging and their
replacement in new external packaging
[6, para. 61]; e) fixing of self-stick la-
bels on the inner packaging of the prod-
uct (e.g. on flasks, phials, ampoules or
inhalers) [5, para. 64]; f) addition to the
packaging of new user instructions orin-
formation in the language of the Mem-
ber State of importation [5, para. 64];
g) insertion of an extra article from
a source other than the trademark
owner (e.g. a spray) [b, para. 64, 79];
h) insertion in the external packaging of
a leaflet containing information of the
pharmaceutical product [16, para. 12].

In this manner, the CJEU has intro-
duced a presumption of absence of direct
affectation of the product’s condition in
the above-mentioned situations [3, 13].
Such activities may, nevertheless, in
practice present danger to public health
because they are prejudicial to the trace-
ability and quality of drugs [17, 12].

The original condition of the product
inside the packaging might be indirectly
affected where, for example: a) the ex-
ternal or inner packaging of the repack-
aged product (or a new set of user in-

structions or information) either omits
important information or gives inaccu-
rate information concerning the nature,
composition, effect, use or storage of
the product[5, para. 65]; b) an extra ar-
ticle inserted into the packaging by the
importer and designed for the ingestion
and dosage of the product does not com-
ply with the method of use and the
doses envisaged by the manufacturer
[5, para. 65].

In any case it is for the national court
to assess the above-mentioned facts (with
respect to both direct and indirect affec-
tation of the product’s condition) by
making a comparison of the repackaged
product with a product marketed by the
trademark owner in the Member State of
importation [5, para. 66]. The parallel
importer may be requested to provide
additional information facilitating the
comparison; this information should be
taken into consideration if it does not
contradict the one provided by the
trademark owner in the importing Mem-
ber State [5, para. 66].

As it is the case with the rest of the
conditions, it is for the parallel im-
porter to prove that the original condi-
tion of the product is not affected by
repackaging. However, it is sufficient
to furnish evidence leading to the “rea-
sonable presumption” that the require-
ment has been met [8, para. 53]. Practi-
cally, this appears relatively easy to
fulfil [18, p. 19].

3. Identification of the manufac-
turer and importer. This requirement
isaimed at protection of the trademark
owner’s interest that the consumer or
end user should not be led to believe
that the trademark owner is responsible
for the repackaging [5, para. 70].

The indication must be clearly shown
on the external packaging of the
repackaged product [15, para. 12; 16,
para. 11]. This implies that the identifi-
cation should be printed “in such a way
as to be understood by a person with
normal eyesight, exercising a normal
degree of attentiveness” [5, para. T1].
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It is not necessary to make a further
express statement on the packaging
that the repackaging was carried out
without the authorization of the trade-
mark owner as such a statement could
be viewed as an indication of a not en-
tirely legitimate product [5, para. 72].
Further, if the parallel importer has
added to the packaging an extra article
from a source other than the trade-
mark owner, he should indicate the
origin of this article so as to avoid cre-
ating the impression that the trademark
owner is responsible for it [5, para. 73].
In the recent case of 2011, the ECJ
held that the trademark owner cannot
oppose parallel importations of a re-
packaged product just because the new
packaging indicates as the repackager
not the undertaking which actually car-
ried the repackaging further to the paral-
lel importer’s instructions, but the under-
taking holder of the marketing author-
isation which has instructed the
repackaging and which assumes liability
for it [19, para. 36]. In particular, the
undertaking indicated as the repackager
is responsible for any damage caused by
the entity which actually repackaged the
products, even if the latter acted con-
trary to the instructions [19, para. 30].
4. Protection of the reputation of the
trademark and its owner. Generally, in
assessing the risk of damage to reputa-
tion of the trademark and its owner, ac-
count should be taken of the nature of
the product and the market to which it
is intended [5, para. 75]. The CJEU has
stated that pharmaceuticals are “a sen-
sitive area in which the public is parti-
cularly demanding as to the quality and
integrity of the product, and the pre-
sentation of the product may indeed be
capable of inspiring public confidence
inthat regard” [5, para. 76]. Therefore,
defective, poor quality or untidy carton
or label can be opposed by the trade-
mark owner [5, para. 76].
The CJEU has drawn a distinction be-
tween products sold to hospitals and
those sold to consumers through pharma-

cies. In hospitals drugs are administered
to patients by medical professionals and
in this case the presentation of the pro-
duct is less important [5, para. 77]. How-
ever, the presentation of the product is
more important to consumers, even
though prescription of drugs by a doctor
gives them more confidence in the quali-
ty of the product [5, para. 77]. Still, we
do not see any objective reason to justify
such distinction as presentation of drugs
should be viewed as of equal importance
to all consumer circles.

The CJEU has clarified the scope of
this condition by giving the following
examples of activities which are, in
principle, liable to damage the trade-
mark’s reputation: a) failing to affix
the trademark to the new exterior car-
ton (“de-branding”); b) applying the
parallel importer’s own logo or a house-
style, or a get-up used for a number of
different products (“co-branding”);
c¢) positioning the additional label which
wholly or partially obscures the owner’s
trademark; d) failing to state on the ad-
ditional label that the trademark be-
longs to the owner; or e) printing the
name of the parallel importer in capital
letters [8, para. 47]. These are however
mere examples, as the reputation of the
trademark or its owner may also be
damaged if, due to the presentation of
the repackaged product, the trade-
mark’s value is affected by “detracting
from the image of reliability and quali-
ty attaching to such a product and the
confidence it is capable of inspiring in
the public concerned” [8, para. 41-43].

The assessment of whether any of the
above activities actually damages the
trademark’s reputation is a question of
fact and is carried out by national courts
on a case-by-case basis [8, para. 46]
which might lead to a further litigation
and divergence of opinion. There is no
requirement of minimum intervention
with respect to the presentation of the
new packaging [14, para. 27]. This, how-
ever, may sound contradictory to the
principle of proportionality and appears
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more favourable to parallel importers
than to trademark owners [17, 13].

Apart from the packaging itself, the
damage to the reputation of the mark
or its owner may be caused by “circum-
stances outside the actual package de-
sign such as advertisements” promoting
the repacked product [9, para. 52].

As regards the burden of proof, here
again the parallel importer may limit it-
self to establishing a “reasonable pre-
sumption” that the condition relating to
the reputation of the trademark owner
and its proprietor is fulfilled [8,
para. 53]. If the importer furnishes
such initial evidence, the burden of
proof shifts to the trademark proprietor
as he is best placed to assess whether
the repackaging is likely to damage his
reputation and that of the trademark
[8, para. 53].

5. Prior notice. The fifth BMS con-
dition was first established by the CJEU
in the Hoffman-La Roche case [15,
para. 14] and further clarified in the
Bristol-Myers Squibb and other cases.

The parallel importer must give prior
notice to the trademark owner of the
repackaged products being put on sale
[15, para. 14; 5, para. 78]. The owner
may also require a specimen of the
repackaged product before it goes on
sale, so that he can check that neither
the original condition of the product is
directly or indirectly affected by repack-
aging, nor his reputation risks being
damaged [5, para. 78]. This requirement
also provides the trademark owner with
a better possibility of protecting himself
against counterfeiting [5, para. 78].
Trademark owners should react within
a reasonable time to the notice and both
parties are supposed to make sincere ef-
forts to respect each other’s legitimate
interests [11, para. 62].

The CJEU has stressed that the re-
quirement to give notice must be ful-
filled “in any event” and by the parallel
importer itself, even if the trademark
owner might receive notification from
other sources such as the authority is-

suing parallel import licences to the im-
porters [11, para. 58, 63—64].

The notice should be given with a rea-
sonable time before the sale of the prod-
uct so that the trademark owner can
carry out necessary examination of the
product [11, para. 66]. The CJEU has
held that a period of 15 working days ap-
pears reasonable provided that the paral-
lel importer simultaneously supplies the
manufacturer with a sample of the
repackaged product [11, para. 67]. This
term is only indicative and can be as-
sessed by national courts [11, para. 67].
From our point of view, if the notifica-
tion is given without sending a specimen
of the product, there should be an addi-
tional period allowing the trademark
owner to request and receive a sample,
as was advanced by the EU Commission
in one of the cases [11, para. 60].

The failure to give prior notice has
as consequence that the parallel im-
porter infringes trademark rights of the
owner on the occasion of any subsequent
importation of that product, so long as
the notice is not given [8, para. 56].

Conclusion. Undoubtedly, clearer
framework conditions of drug repackag-
ing legality have been set down in the
above-discussed CJEU rulings. However,
even after such a high number of legal
decisions there appears to be still too
much room for national courts to de-
cide, which might lead to non-uniform
application of the CJEU’s case law
across the EU differing from one Mem-
ber State to another [18, 19]. The CJEU
will likely have to address in future a
number of issues which still remain
unanswered [7, 745]. Further, the
CJEU appears to be more favourable to
parallel importers than to trademark
owners and shows itself too much pre-
occupied by the free movement of goods
within the Community, at the expense
of IP rights and, what is more serious,
public health [17, 10]. ®
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Hapginimia no pepakiii 27.05.2014 poxry

0. SfAmnoanckasa. Bompockl mpaBa TOBapHBIX 3HAKOB, CBSI3aHHbBIE C IePEYyMaKOBKOM
JeKapcTBeHHBIX cpencTB B EBpomneiickom Coroze. B craTbe mcciieoBaHbl BOIPOCHI IIpaBa
TOBapHBIX 3HAKOB, CBA3aHHbBIE C IapaJIIeJIbHBIM MMIIOPTOM I€PEyIaKOBAaHHBLIX JIEKApPCT-
BeHHBIX cpencTB B EC. Ha ocHOBe aHanmms3a MHOTOYMCJIEHHBIX DEIIEHUI CyneOHBIX WH-
craunuii EC m myb6iaukanuii mo AaHHOMY BOIPOCY, aBTOP CHUCTEMHO KJacCUPUIIUPYeT
YCJIOBUSI ITPABOMEPHOCTH IEePEYyHNaKOBKU JIEKAPCTBEHHBIX CPEJCTB IS WX IIOCJIENYIOIIEeTO
mapaJjie;IbHOTO MMIIOPTA B rpaHuIlax crpaH-uieHoB EC.

Kawuesvie caoga: ToBapuble 3HaKu, EC, JieKapCTBEeHHBIE CPEICTBA

0. Yampolska. Trademark law issues related to repackaging of pharmaceutical
products in the European Union. This article examines trademark law issues related
to parallel imports of repackaged medicines in the EU. Further to the analysis of nu-
merous decisions rendered by the EU courts and publications on this subject, the au-
thor systematically classifies the conditions applying to legality of drug repackaging-
with a view of subsequent parallel imports thereof in the EU Member States.

Key-words: trademarks, EU, pharmacutical products
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DEFEND THE FLAG
Protection of Foreign State Emblems,
Official Hallmarks, Names
and Emblems of Intergovernmental
Organizations in the United States

Minena C. MimeB (Milena S. Mishev), .
napmuep komnanii McCarthy Fingar (Hvro-Hopk, CIIIA )"

Saxuctutu npamop. OxopoHa 3apyOiskHUX Hep:KaBHUX repOiB, odimiiiHUX 3HAKIB,
HaliMeHyBaHb i eMmOJeM MixkypsamoBux opraxizamii y Cmomyuyenux Illtarax Amepurmu.
VY crarTi aBTOp POOUTH aHAJi3 IPUUMUH BiJMOB y peecTpallil 3HaKiB AJiA TOBapiB i mocayr
B CIITA Ha migcrasi Toro, 10 B HUX BUKOPWCTOBYIOTHCA IIPAIIOPHU, repdu uum iHIIi Bigmir-

Hi 3HAKMW iHOBeMHUX JIep:KaB.

Kawuosi caiosa: npamop, repbd, odimiiine HallMeHyBaHHs, TOBAPHUM 3HAK

The Paris Convention for the Protec-
tion of Industrial Property (known as the
“Paris Convention”) regulates of what is
commonly thought of as “intellectual”
property. Its scope is expansive, as it ad-
dresses the protection of patents, trade-
marks, designs, trade names, geographi-
cal indications. It also provides for the
protection of state emblems of other
countries, armorial bearings, flags, other
emblems, abbreviations and names that
are already the subject of other interna-
tional treaties. The Convention was
signed in Paris in 1883 by 11 states ini-
tially and was ratified the following year.
The signatory countries formed them-
selves into a “Union” of patenting author-
ities, and are still sometimes referred
to as the “Paris Union.” The United
States joined the Paris Convention in
1887. Since then, the Convention has
been revised a number of times. Current-
ly, the World Intellectual Property Orga-
nization (WIPO) web site lists 174 con-
tracting parties to the Paris Convention.

As a member of the Paris Convention,
the United States adheres to Article
6ter, entitled: “Marks: Prohibitions con-
cerning State Emblems, Official Hall-

marks, and Emblems of Intergovernmen-
tal Organizations.” Under Article 6ter,
as revised at Stockholm on July 14, 1967,
the signatory countries should refuse or
invalidate the registration, and prohibit
the unauthorized use, either as trade-
marks or as elements of trademarks, of
armorial bearings, flags, and other state
emblems, of the member countries, offi-
cial signs and hallmarks indicating con-
trol and warranty adopted by these coun-
tries, and any imitation from a heraldic
point of view. Such protection extends to
armorial bearings, flags, other emblems,
abbreviations, and names, of interna-
tional intergovernmental organizations
of which one or more countries of the
Union are members, not including armo-
rial bearings, flags, other emblems, ab-
breviations, and names, which are al-
ready the subject of international agree-
ments in force.

The member countries could commu-
nicate among each other, through the
International Bureau (IB) of WIPO, the
list of state emblems, and official signs
and hallmarks indicating control and
warranty, which they would like to pro-
tect. Only armorial bearings, flags,

* Milena can be reached at: mmishev@mccarthyfingar.com
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other emblems, abbreviations, and
names, of international intergovernmen-
tal organizations, to which no objections
have been made, will be protected under
Article 6ter. The period for transmit-
ting such objections is twelve months
from the receipt of the notification.

As noted by Professor G.H.C. Boden-
hausen, Director of the United Interna-
tional Bureaux for Protection of Intel-
lectual Property (BIRPI) from 1963 to
1970, although this Article relates to
trademarks, “its purpose is not to regu-
late their protection as subjects of in-
dustrial property but rather to exclude
them from becoming such subjects in
certain circumstances.” Guide to the
Application of the Paris Convention for
the Protection of Industrial Property as
Revised at Stockholm in 1967, P. 95,
WIPO Publication No 0611 (E).

In the United States, the Paris Con-
vention is not self-executing and, there-
fore, its provisions have been imple-
mented there by the enactment of na-
tional legislation. Sections 2(a) and 2(b)
of the Lanham Act, which contains the
federal rules governing trademark law
in the United States, are the two basic
provisions which bar registration of
marks comprised in whole or in part of
designations notified pursuant to Arti-
cle 6ter and to which the United States
has transmitted no objections:

“No trademark by which the goods of
the applicant may be distinguished from
the goods of others shall be refused reg-
istration on the principal register on ac-
count of its nature unless it —

(a)

Consists of or comprises immoral, de-
ceptive, or scandalous matter; or matter
which may disparage or falsely suggest
a connection with persons, living or dead,
institutions, beliefs, or national symbols,
or bring them into contempt, or disre-
pute; or a geographical indication which,
when used on or in connection with
wines or spirits, identifies a place other
than the origin of the goods and is first
used on or in connection with wines or

spirits by the applicant on or after one
year after the date on which the WTO
Agreement (as defined in section 2(9)
of the Uruguay Round Agreements Act
[19 USC §3501(9)]) enters into force
with respect to the United States.

(b)

Consists of or comprises the flag or
coat of arms or other insignia of the
United States, or of any State or munic-
ipality, or of any foreign nation, or any
simulation thereof.”

The US Trademark Manual of Exam-
ining Procedure (TMEP), Chapter 1200,
§ 1205.02 further outlines how the pro-
visions of Article 6ter work, i.e., “each
member country or international inter-
governmental organization (IGO) may
communicate armorial bearings, em-
blems, official signs and hallmarks indi-
cating warranty and control, and names
and abbreviations of IGOs to the Inter-
national Bureau (IB) of WIPO, which
communications will then be passed on
to the other member countries. Within
twelve months from receipt of the noti-
fication, a member country may trans-
mit its objections, through the IB.
When the United States Patent and
Trademark Office (USPTO) receives no-
tifications under Article 6ter from the
IB, they are assigned serial numbers in
the “89" series code, i.e., serial numbers
beginning with the digits “89,” and are
sometimes referred to as ‘non-registra-
tions’.” This database is searched copy-
right by the USPTO examining attor-
neys during the initial examination of
new applications for trademark registra-
tion. Here are some examples from the
“89” series code online database of the
USPTO (See Pictures 1-3):

Picture 1. Serial No.: 89/001124 in
the name of the Government of Sweden;
the mark consists of the royal crown of
Sweden.

Picture 2. Serial No.: 89/001094 in
the name of the Government of Ireland;
the mark consists of the Shamrock sym-
bol in its various forms as used by the
State of Ireland.
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Pictures 1, 2 (see the names on the
p.65).

Picture 3. Serial No.: 89/000606 in
the name of the Government of the Prin-
cipality of Monaco; the mark consists
of the Coat-of-Arms of the monogram
of H.S.H. The Princess Grace of Monaco.

In order to be applied with respect to
national symbols, Section 2(a) requires
additional matter, such as disparage-
ment or a false suggestion of a connec-
tion, to preclude registration. But Sec-
tion 2(b) prohibits the registration of
any mark that contains a flag, coat of
arms, or insignia of the United States,
of any state or municipality or of any
foreign nation, or any simulation there-
of. A refusal must be issued by the
trademark examining attorney if the de-
sign would be perceived by the public as
a flag, whether or not other matter ap-
pears with or on the flag. Here is a rela-
tively recent example of how this works:

On November 17, 2009, Extreme
Fight Games Inc., a California Corpora-
tion, filed an application for registra-
tion of the mark EXTREME FIGHT
GAMES and Design (below), Serial No.
77/874229 for use in connection with
“board games.” In her first Office Ac-
tion, the examining attorney issued a
refusal to registration under Section
2(b) stating the following:

“Section 2(b) Refusal — Flags

Registration is refused because the
applied-for mark includes flags from
Brazil, Italy, Canada, Israel, Great
Britain, the United States, Japan, and
the former Soviet Union. Trademark Act
Section 2(b), 15 U.S.C. §1052(b); see
TMEP §1204. Trademark Act Section
2(b) bars registration of marks that in-
clude the flag, coat of arms, or other in-
signia of the United States, any state
or municipality, or any foreign nation.
TMEP §1204...

..Flags and coats of arms of govern-
ments are designs that have been formal-
ly adopted to serve as emblems of govern-
mental authority. U.S. Navy v. U.S. Mfg.
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Co., 2 USPQ2d 1254 (TTAB 1987); In re
U.S. Dep’t of the Interior, 142 USPQ 506
(TTAB 1964); TMEP §1204.02(a).

It should be noted that Trademark
Act Section 2(b) is an absolute bar to
registration on the Principal and Sup-
plemental Registers. Trademark Act
Sections 2(b) and 23(a), (c), 15 U.S.C.
§§1052(b), 1091(a), (c); see TMEP
§§1204, 1204.04(a).”

Applicant did not respond to the Of-
fice Action and the application became
abandoned.

In In re Peter S. Herrick, P.A., 91
USPQ2d 1505 (TTAB 2009), the appli-
cant filed an appeal with the USPTO
Trademark Trial and Appeal Board
(TTAB)' from the examining attorney’s
final refusal based on a finding that the
applied-for mark was similar to the seal
of a former government agency. The
TTAB?® issued a precedential decision af-
firming the examining attorney’s re-
fusal to register applicant’s mark U.S.
CUSTOMS SERVICE 1789 and Design
for “attorney services” under Section
2(a) and Section 2(b).

The trademark examining attorney as-
serted that the applied-for-mark “falsely
suggests a connection with United States
Customs and Border Protection, formerly
known as the United States Customs Ser-
vice, an agency of the United States gov-
ernment.” The refusal under Section 2(b)
was based on the contention that “appli-
cant’s mark consists of or comprises
a simulation of an insignia of the United
Sates (i.e., the governmental insignia of
the United States Customs Service
and/or the United States Treasury).” Ap-

plicant tried to overcome the refusal
under Section 2(a) by submitting argu-
ments that its mark does not falsely sug-
gest a connection with the U.S. Customs
Service, because such entity no longer ex-
ists. In 2003 the U.S. Customs Service
has merged into the Department of
Homeland Security and its name changed
to United States Customs and Border
Protection. The TTAB, however, noted
that the “United States Customs and Bor-
der Protection still refers to itself as the
U.S. Customs Service as do members of
the public.” Furthermore, the Board
pointed out that “prior to becoming Unit-
ed States Customs and Border Protec-
tion, the United States Customs Service
used a seal that is virtually identical to
applicant’s mark,” except that applicant
claims the colors blue, yellow and white
as a feature of its mark and its mark con-
tains the wording “U.S. CUSTOMS SER-
VICE” and the seal uses “UNITED
STATES CUSTOMS SERVICE.”

The examining attorney’s refusal
under Section 2(b) was based on the
premise that “applicant’s mark is a sim-
ulation of the Department of Treasury
seal.” The reason for bringing up the
Department of Treasury Seal in the Sec-
tion 2(b) refusal was the fact that the
United States Customs Service was a di-
vision of the Department of Treasury,
and not a government department it-
self, and therefore, its seal was not pro-
hibited under Section 2(b). Comparing
applicant’s mark to the government
seal, the TTAB found that “with the ex-
ception of the words (The Department
of the Treasury vs. U.S. Customs Ser-

! The Trademark Trial and Appeal Board (TTAB) is an administrative body within the USPTO
that decides cases involving trademarks, such as appeals from decisions by USPTO examining at-
torneys denying registration of marks. TTAB three-judge panels hear hundreds of cases each year
asserting that trademarks should not be registered because they are generic, descriptive, dis-
paraging, or confusingly similar to existing marks. Such challenges to registration are initially
considered by trademark examining attorneys, whose judgment may be appealed to the TTAB. De-
cisions of the TTAB may, in turn, be appealed to the US Court of Appeals for the Federal Circuit

or a United States district court.

? A claim that a mark is precluded from registration under Section 2(b) of the Lanham Act can
also be asserted (A) as a ground for opposition, and (B) as a ground for cancellation at any time,
i.e., either before or after the challenged registration is over five years old and has acquired in-

contestable status.
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vice), they are virtually identical and
that the average person upon seeing ap-
plicant’s mark would associate it with
the Department of Treasury seal.” In its
final determination on this issue, the
Board held that “applicant’s mark con-
sists of or comprises a simulation of an
insignia of the United States thereby
prohibiting registration.”

In another precedential decision issued
recently by the TTAB, the Board held that
Section 2(b) bars registration of a mark
which “[c]onsists of or comprises the
flag or coat of arms or other insignia of
the United States, or of any state or mu-
nicipality, or of any foreign nation or
any simulation thereof” even when the
applicant is a government entity apply-
ing to register its own flag, coat of
arms, or other insignia. In re The Gov-
ernment of the District of Columbia,
101 USPQ2d 1588 (TTAB 2012).

The Government for the District of
Columbia filed an application for regis-
tration of its seal, Serial No. 77/643857,
in connection with “Clocks; Cufflinks;
Lapel pins; Tie tacks,” (see Picture 4)

Picture 4. The seal of the District of
Columbia

(International Class [IC] 014; “Desk
sets; Holders for desk accessories; Hold-
ers for notepads; Memo pads; Notepads;
Pen and pencil cases and boxes; Pencils;
Pens,” IC 016; “Coasters not of paper
and not being table linen; Cups and
mugs,” IC 021; and “Hats; Polo shirts;
Sweat pants; Sweat shirts; T-shirts,” IC

025. The examining attorney issued a
final refusal of registration based on Sec-
tion 2(b) of the Trademark Act asserting
that such section “prohibits registration
of official insignia, even by the relevant
governmental entity.” The District of Co-
lumbia filed an ex parte appeal before the
TTAB attempting to defend its right to
registration by looking at the Congres-
sional intent of Section 2(b). One of the
applicant’s arguments was that the im-
plementation of the Paris Convention
was intended “to prevent others from
registering the official insignia of gov-
ernments, not to prevent these govern-
ments from registering their own in-
signia.” In its decision, the TTAB stated
that “the Paris Convention is not self-ex-
ecuting, so we must look for authority to
whatever provisions Congress has made
in implementing the treaty, and the
treaty itself creates no rights that can be
directly relied upon by applicants in the
United States.” The three-judge panel
went on further stating that “even if the
treaty were self-executing, the only rele-
vant requirement in Article 6ter is that
signatory states ‘refuse... the registra-
tion... without authorization by the com-
petent authorities, ... as trademarks, ...
armorial bearings, flags, and other State
emblems ...”” The TTAB panel even
turned to the USPTO’s TMEP, Section
1204.04 (a) (8th ed. 2011): “...The
statute does not list any exceptions that
would allow for countries, states, or mu-
nicipalities to register their own flags or
insignia. Applications for marks that
contain flags, coat of arms, or govern-
ment insignia, even if filed by the rele-
vant state, country, or municipality,
must be refused.” Finally, the three
judge panel pointed out that “this case is
not about what the law should be or what
it might be, but what it is.” The Board
suggested that applicant may have to ad-
dress this matter legislatively; the TTAB
“have no authority to change the words
of the statute.

Notwithstanding the foregoing, styl-
ized flag designs are not refused under
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Section 2(b) and the mere presence of
some significant elements of flags, such
as stars and stripes (U.S. flag) or a maple
leaf (Canadian flag) does not necessarily
justify a refusal. Below are some exam-
ples of registered marks incorporating
stylized representations of the U.S. flag
and other prominent symbols.

Flags that are not presently in use as
national flags (e.g., flags of former
countries, states, or municipalities,
etc.) are not refused registration under
Section 2(b). This is also true for de-
signs or names of organizations that
are no longer exist.

In a non-precedential decision of the
TTAB, In re Certa ProPainters, Ltd.,
2008, the Board reversed the examining
attorney’s final refusal to register the
mark BORN IN CANADA SPREADING
OVER THE WORLD and Design (see
Picture 5) under Section 2(b) of the
Trademark Act. The examining attorney
had refused registration based on a find-

Picture 5. The mark Born in Cana-
da Spreading over the world

Born in Canada

they relate to one of the following sce-
narios: (1) the flag design is used to
form a letter, number, or design;
(2) the flag is substantially obscured by
words or designs; (3) the design is not
in a shape normally seen in flags;
(4) the flag design appears in a color
different from that normally used in
the national flag; (5) significant feature
is missing or changed.

In reaching their decision, the Board
opined that “the Canadian flag is sig-
nificantly changed in applicant’s mark”
and “the missing flag portion is re-
placed by wording.” The Board also re-
lied on Heroes Inc. v. The Boomer Esia-
son Hero’s Foundation Inc., 43 USPQ2d
1193, 1197-98 (D.D.C. 1997) for the
proposition that a national symbol of
the U.S. (i.e., the U.S. Capitol building)
is not an insignia thereof, so registra-
tion of the symbol does not violate Sec-
tion 2(b). Similarly, the Board found
that “while the 11-pointed maple leaf

Spreading all over the Wor/d

ing that the applied-for mark “contains a
simulation of a flag of a foreign nation,
specifically Canada, and/or displays the
official national insignia of Canada,
namely the Canadian maple leaf.”

In its decision, the TTAB empha-
sized that “the test is not whether pur-
chasers will be able to guess that the
mark is suggesting a national flag.”
Rather, the Board looked to the lan-
guage provided in Examination Guide
2-07, issued by the USPTO in 2007,
that stylized flag designs are not re-
fused registration under Section 2(b), if

may serve as a national symbol of Cana-
da, in the same manner that the U.S.
Capitol building or the Statue of Liber-
ty serves as a symbol of the United
States, ... the 11-pointed maple leaf does
not qualify for protection as an ‘insigni-
a’ under Section 2(b).” This, however, is
a non precedential decision. Therefore, a
different outcome may soon be reached
in a similar set of facts. @

Hagimra go pemakmii 27.05.2014 poky
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Mishev M. Defend the Flag. Protection of Foreign State Emblems, Official Hall-
marks, Names and Emblems of Intergovernmental Organizations in the United States.
The author makes an analysis of causes of failures in the registration of trademarks in
the United States on the grounds of use of flags, emblems or other distinctive signs of
foreign states.

Key words: flag, coat of arms, official hallmark, trademark

Mumies M. 3amututs ¢daar. Oxpana 3apy0eskHbIX TOCyJapCTBEHHBIX rep0oB, odumu-
aJBHBIX 3HAKOB, HAUMEHOBAHUI M 9MOJIeM MeSKIIPaBUTEIbCTBEHHBIX opranusamnuii B Co-
equneHHbIX IllTarax. B crarbe aBTOp IPOBOAUT aHAJNU3 NIPUUYUH OTKA30B B PETHCTPALIUU
3HAKOB AJa ToBapoB u ycayr B CIIIA Ha ocHOBaHWMK TOr0, YTO B HHUX HCIOJIb3YIOTCA
(oaru, repOsI MM IPyTHE OTINYUTENbHBIE 3HAKY MHOCTPAHHBIX IOCYZAapCTB.

Kawuesvie caosa: duar, rep6, opunuaibHoe HaUMeHOBaHNUe, TOBAPHBIN 3HAK

OronoWwEHHS

HOI inTenekryansnoi BaacHocti HAIIpH Ykpainu orosionrye KOHKYPCHUH IPUIOM
mo acmipantypu B 2014 poii 3 BizpuBOoM Big BUPOOHHUIITBA 3a CHeIiaJbHICTIO:

12.00.03 — muBisbHe mpaBo i MUBiLIBLHUE IpoIlec; ciMeliHe TpPaBo; MiKHaAPOIHE IPU-
BaTHe IIPaBo.

IIpuiiom gokyMeHTiIB m0 acmipauTypu BimoyBaerbca 3 01.11.2014 poxy mo
30.11.2014 poxy. BerynHEUKK B acImipaHTypy CKJIALAIOTh KOHKYPCHI icrimuTu 3i cie-
miaapHOCTi, (imocodii Ta iHosemHOI MOBHM. BeTymHiI icmuTM TpPOBOZATHBCA 3
01.12.2014 poky mo 19.12.2014 poxy.

3asdaBU i JOKYMEHTH PO IIPUIOM 0 acHipaHTypH HMOMAIOThCA 3a aapecoio:
03680, MCII, m. Ruie-150, eya. Boxcernka, 11, kimn. 1304.

KonraxTHa ocoba: Jlenzo IOnia €azeniiena (men. : 228-2137, e-mail:
Julia.Lengo@gmail.com ).

Ho 3asBu Ha iM’a gupekTtopa IHcTUTYTYy mpo HmpuiioM 40 acHipaHTYPHU XOJAIOTHCS
TaKi MOKyMeHTH:

* KOMiIo AMIIJIOMA HPO 3aKiHUEHHS BUIIOTO HABYAJHLHOTO 3aKJAaly i3 3a3HAUEHHIM
omep:xkaHoi KBardidikarmii cmemiasicTa um maricrpa (ocobu, SKi 3mo0yJsu Bimmo-
BiIHY OCBiTYy 3a KOPJZOHOM, — KOIIil0 HOCTpU(iKOBAaHOrO AUILJIOMAa) Ta KOIil0 J0-
JaTKy 0 OUILIOMA;

- IepeJiK omyOJiKoBaHMX HaYKOBHUX IIpallb i BuHaxomiB. Ocobu, 110 He MaTh
omy0JIiKOBaHMX HAYKOBHUX IIpallb i BUHAXOMIiB, IOAAIOTh HAYKOBI momoBimi (pede-
paTtu) 3 06paHoi HUMM HAYKOBOI CIIEIliaJIbHOCTI;

* IOCBilUEHHA MPO CKJIAJAHHA KAaHAUJATCHKUX iCIUTIB (3a HAABHOCTI CKJIQJIEHUX
KaHAUAATCHKUX iCIIUTIB).

+ 0CO00BUI JUCTOK 3 OOJIIKY Kaapis;

*4 doToKapTKuU posMipom 3x4;

- MeIUYHY MOBIIKY PO cTaH 340poB’d 3a (opmoio Ne 286-y;

ITacmopT Ta AUIIJIOM PO BUIIY OCBITY IMOAAIOTHCSA BCTYIITHUKOM OCOOMCTO.

dopmMu HaBUAHHS B acIlipaHTypi:
*3a PaxXyHOK KOIITiB [lepsKaBHOro OI0KeTy ¥YKpainu;
*3a PaXYHOK KOIITiB IOPUANYHUX i isuyHmMX 0cib (Ha yMOBaxX KOHTPAKTY).
TepMiH HaBUaHHSA B acHipaHTypi — TPU POKU.

70 Teopis i npakTuka iHTenekTyanbHOi BnacHocTi - 3/2014



40 BIAOMA @

¥V pamrax VIII BceykpaincbKoro ¢ecTUBaJI0 HAYKH, AKHN BigOyBCA IIPOTSATOM
14-16.05.2014 pory HayxoBo-mociaigHMM iHCTHUTYTOM iHTeJIEeKTyaJIbHOI BJIACHOCTI
HamionanpHol akamemii mpaBoBuX HayK YKpainu OyJio IIpOBeIeHO HU3KY 3aXO/IiB.

014.05.2014 pory y npumimierHi Incturyry BimdyBca Kpyriauit ctia miomo o6ro-
BOpeHHs NpPoeKTy 3axkoHy YkKkpainum «IIpo BHeceHHs 3MiH [0 AeAKUX 3aKOHO-
JaBUMX aKTiB IMOJ0 3aXUCTy aBTOPCHKOI'O IpaBa i CyMiKHHX IIpaB y Mepeki
IaTepner».

YuacHUKM KPYIJIOTO CTOJY OOTOBOPUIM IPOEKT 3aKkoHy YKpainu «IIpo BHeceHHs
3MiH 0 JeAKMX 3aKOHOJABUMX AKTiB IMOJO0 3aXUCTY aBTOPCHLKOTO MIPaBa i CyMiKHUX
mpaB y Mepesxi IuTepHer». OcobimuBa yBara OyJa mpuaijeHa IMPOIEaypi IPUITHHEHHI
JOCTYIYy MO iHTepHEeT-pecypciB 3a yMOBU Mi03pu Y HMOPYINIeHHI HUMU ab0 BUABJIEHHS
¢daxTy DOpPYIIIeHHSa aBTOPCHKUX IIPaB.

015.05.2014 poxry 3acTyoIHUK AUPEeKTOpa 3 HayKOBOI poOOTH, 1I.10.H., UIEH-KOPEC-
nougenT HAIIpH Ykpainu Muponenko Haramis MuxaiiaiBHa BucCTymuIa 3 Bif-
KpuToIio JeKIiliero Ha Temy: «CTaH Ta OCHOBHI HANPAMKHN YIOCKOHAJEHHS IIPaBO-
BOTO peryJoBaHHS y cdepi HayKoBOI Ta HayKOBO-TeXHIiUHOI AiAJIBHOCTI».
VY cBoili JgekIiii momoBigau 3ymMHMJIACH, IMUTAHHAX YAOCKOHAJEHHS IIPABOBOTO
peryiaioBaHHA y cepi HAYKOBOI Ta HAYKOBO-TEeXHIUHOI AiAJbHOCTI

016.05.2014 pokry Bimbysocss o6roBopeHHi mpoeKTy 3miH 0 [[uBinbHOTO KOmEKCY
VKpainu B UyacTMHI NUTaHb iHTEJNEKTyaJbHOI BJACHOCTi, 30KpeMa 3MiHU J0
kuuru 4 ta raas 75, 76 IIK VYkpainu. ¥ po6oTi 3axony B3siu ydacThb mouaz 30
ocio6.

Tako:x B pamMKax BceykpaiHChbKoOro dectumBaito HayKu y cTiHax IHCTHUTYTy mpo-
#ioB mopiuanit KoHKype Ha Kpallly HayKoBY PoOOTY B TaKMX HOMiHAITifAX:

— «Kpaia mouorpadis, 6porrypas;

— «Kpama HaykoBa cTaTTsa»;

— «Kpamuit mosmoguii aBTop».

3a pesyabTaTaMu KOHKYPCY

oY wmowminarii «Kpamia momorpadisa, O6pormrypa» Kpalljolo BU3HAJIU MOHOTrpadiio
ITagyuaxa Borgana MuxaiinoBuua «TpaHcdep TexXHOJOrii: MUBiIbHO-IIPAaBOBUIi
aCIIeKT».

oY mominamii «Kpaia HaykoBa cTaTTs» KpallluMMy BuU3HAIN HayKoBi crarTti Ka-
muHIeBoi Okcanm IOpiiBHu «Illomo Heob6xXxigHOCTI IPaBOBOI OXOPOHM aBTOP-
CBKUM ITPABOM 3MiCTy HayKOBOTO TBOPY B chepi memunuau» Ta Ocumosoi FOuii
BikTopiBan «Ciy:x60Bi» 00’€KTH IIpaBa iHTEJEKTYaJbHOI BJIACHOCTi, CTBOpPEHi y
BUINMX HABYAJbHUX 3aKJajgax YKpaium».

oY mowminmamii «Kparmuii mosoguii aBTop» mepemory s3gooynaa Ocumosa IOmis Bik-
TOpiBHA.

Kpim Toro mporarom 14—16.05.2014 pory IacturyTom 6yso 3xificHeHO migroTOB-
Ky Ta PO3CHJIKY HAYKOBOI HNpoAYKIii IHCTUTYTy AK METOAOJIOTiUHY AOIIOMOTY NIPU
BUKJAJAaHHI KypciB 3 iHTedeKTyaabHOI BiaacHocTi y mposBigmmx BH3 Vikpaiuu.
VYV koH(pepenir-zani IHcTuTyTy mpalfjoBaJjia eKCIIO3UIlifd HAYKOBUX BUIAAHbL HAIIOro IH-
CTUTYTY.
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