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TOTOBIPHI BITHOCUHU
Y C®EPI ITIEPEJIAHHS MAVTHOBUX
IIPAB IHTEJIEKTY AJIBHOT
BJIACHOCTI

Amnaroaiin Kogunens,

noyenm kagedpu inmenexkmyanvroi érachocmi Kuiecvrozo
HauioHaavHozo yHigepcumemy imeni Tapaca Illesuenka,
Kandudam wpuduiHuUX HAyK, OoOyeHm

CraTTsa IpUCBSIUYEHA PO3TJISAAY IIUBILIBLHO-IPABOBUX ACIIEKTiB pPeryJloBaHHSA JOTOBipHUX
BiTHOCHUH IIOJ0 IlepeJaHHsA MaWHOBUX NIpaB iHTeJEeKTyaJbHOI BJACHOCTi, aHaJidy UMHHO-
ro 3aKOHOJABCTBA y cdepi pO3HMOPAMMKAaHHA IpaBaMU Ha Pe3yJabTaTU iHTEJIEeKTyaJbHOI
IisAJIbHOCTi, BUBHAUEHHS MPABOBOI IIPUPOAM Iliel Ipymum, a TakoK (OPMYJIIOBAHHIO BU-
CHOBKiB i mpomosuiliii, CUpsSIMOBAaHUX HaA BIOCKOHAJEHHS I[MBIILHOTO 3aKOHOJAaBCTBA

B 3a3HaYeHi# rasmyai.

Kawuosi canosa: moroBip mpo mepefaHHsa BUKJIIYHUX MaWHOBHUX IIPaB iHTEIEKTyallb-

HOI BJIACHOCTI;

POBIIOPAKAHHSA I[IpaBaMU iHTEJEeKTyaJbHOI BJIACHOCTI;

TOproseJibHaA

Mapka; iHdopMmariiiHi BigHOCMHU, pe3yJbTAT iHTEJNEKTyaJdbHOI isAJbHOCTi; IMBiJIbHE

3aKOHOLAaBCTBO

Y cyuacHHUX yMOBaX PO3BUTKY PUH-
KOBUX BiJHOCMH 3pocTae B3HaYEeHHSI
Ta POJIb [IOTOBOPY #AK YyHiBepcaabHOI
IpaBOBOI MOJeJi oImocepeqKyBaHHA Bin-
HOCHUH, 3aCHOBAHMX Ha IOPUANYHIA piB-
HOCTi, BiTbHOMY BOJIEBUABJIEHHI II camo-
cTifiHocTi ixHiX yyacHuKiB. 3a 1UX
o0cTaBMH B3pOCTAa€ B3HAUEHHA Ta PO3-
mupoeThed chepa 3acTOCYyBaHHA [OTO-
BOPiB, BUHUKAIOTh HOBi JOTOBipHI KOH-
CTPYKIIii, 3MIIITyIOThCA aKIIEHTU B MeXa-
Hi3Mi HOPMATHBHOIO PeryJIOBaHHS IIO-
PAIKY ¥ YMOB YKJIaIeHHA Ta BUKOHAHHS
3000B’sA3aHb JOTOBIPHOTO XapaKTepy.

Huni B ranxysi iHTeIeKTyaJ bHOI Iisiib-
HOCTi yKJaJaeThbCcsA BeJHKa KiJIbKiCTb
pisHMX 3a cBOiM XapakKTepoM i mpwu-
POIOIO IOTOBOPiB, 3HAUHY YACTUHY 3 IKUX
CTAaHOBJATH chenudiuyHi TOTOBipHI KOH-
CTPYKIIii, mIpuTaMaHHi Jinile 3a3HaYeHii
cepi. Toxx HaykoBUU aHaJIi3 ITPaBOBOIL
OPUPOIM Ta MiCI[s TOTOBOPiB IIOJ0O Iepe-
TaHHA MaWHOBUX IIPaB iHTEJIEKTyaJabHOIL
BJIACHOCTi B CHUCTeMi ITMBiJILHO-IIPaBOBUX
IOTOBOPHUX 3000B’sI3aHb, MOCJiIKEHHS

iXHiX ocoOJimBOCTeIi i acmeKTiB HOroBip-
HOTO peryJioBaHHSA BigHocuH y cdepi
pOSIIOpAMKAHHA IIpaBaMM Ha pPe3yJIbTa-
TH iHTEeJeKTyaJbHOI AiAJabHOCTI HaOy-
BalOTh OCOOJIMBOTO 3HAUEHHs. 3asHaue-
HUMU (paKTopaMu 3YMOBJIIOETHCA AKTY-
aIbHICTD IILOTO JOCTiMKEeHHs.

Mertoro my6 rikarii € mocaimKeHHa u-
BLJIBHO-ITPABOBUX AaCIIEKTIB PeryJIIOBaHHS
IOTOBipHUX BiHOCWH IIOJMO IIEpPeIaHHA
MaWHOBUX ITPAB iHTEJEKTYaJIbHOI BJIACHO-
cTi, aHaJ/J i3 YMHHOIO 3aKOHOJABCTBaA Yy
chepi posmopAmKaHHA IpaBaMu Ha pe-
3yJIbTATHU iHTEJNEeKTYyaJbHOI AisJIBbHOCTI,
BUBHAUEHHS IIPABOBOI IIPUPOAM ITiel
TPyIIU JIOTOBOPiB, a TaKOXX (hopMysroBaH-
HA BUCHOBKIB i mpomosuriii, cupsMoBa-
HUX Ha BAOCKOHAJIEHHS ITMBiJIBHOTO 3aKO-
HOJABCTBa B 3a3HAUYEHIN rajysi.

IIuTanHa BAOCKOHAJEHHS IIPABOBOTO
peryJiioBaHHA JOTOBipHMX BigHOCHH
y cepi iHTeNIeKTyaabHOl AigJIbHOCTI OyaIu
IpegMeTOM HAYKOBOTO [JOCHiIKeHHA
IpeACTaBHUKIB PiBHUX rayy3eil 1opuamd-
HOI HayKu, B30Kpema, l. Beakayb6oro,

Teopis i npakTuKa iHTeNneKkTyanbHOi BnacHocTi - 2/2015
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B. ImurpumuHa, I. Kpusoieinoi,
B. Kpu:xnoi, B. ITagyuaka, O. A. Iligo-
npuropu, O. TsepeseHKo Ta iHIIHUX
HaykoBIliB. HaykoBuM IiAr'pyHTSM DOCJTi-
JKeHHsA mpobJsieMm 1iel myOmaikarmii craam
yncaenHi myo6aikamii O. KoxamoBcbKol,
pucBAYEeHI po3pobimi Teopii muBinbHO-
IpaBOBOTO peryJiloBaHHA iHGopmariii-
Hux BigHocuH. Ilpm HanucauHi crarTi
BUKODPUCTOBYBAJINUCh AK 3araJIbHOHAYKO-
Bi, Tak i cremiaJbHO-IOPUAMWYHI METOIU
IOCJiI)KeHHA IIPAaBOBUX ABUII Ta IOPHU-
OUYHUX KaTeropii.

Ilopsan 3 aimeHs3ifiHMM OOTOBOPOM,
AKUH OIlocepeaKOBY€E BiJHOCMHU 3 Ha-
ITaHHS MaWHOBUX IIPaB iHTeJEeKTyaJabHOIL
BJACHOCTi, iHIIIOI0O [JOTOBipHOI KOH-
CTPYKIIi€Io, 1110 BimoOpaskae MmpoIlec pos-
MOPAMKAHHS IpaBaMU Ha Pe3yJbTaTHu
iHTeJIeKTyaJbHOI JifAIBHOCTI HMIJIAXOM IX
mepenadvi, € mOTOBip PO TepenaHHA BU-
KJIIOYHUX MalHOBUX HpaB 1HTEJEKTY-
aJIbHOI BJIACHOCTi, KOTPUI OTPUMAaB CBOE
HOpMAaTWBHe 3akpimjeHHs B ct. 1113
IIK Ykpaiuau [1].

BigmoBizuo mo 1mmporo moroBopy ocoba,
10 Ma€ BUKJIOUHI MalHOBI ImpaBa iHTe-
JEeKTyaJIbHOI BJIACHOCTi, mepenae iHITiit
CTOpPOHiI TMOBHicTIO ab60 YacTKOBO IIi
mpaBa 3TiTHO i3 3aKOHOM Ha BU3HAUEHUX
JIOTOBOPOM yMOBaX.

Ha Bigminy Bix JsrineHsiiiHOro mJOroBO-
Py, IOTOBip IpO IepeAaHHs IIpaB iHTe-
JIeKTyaJIbHOI BJIACHOCTi CIPAMOBaHUM Ha
TOBHY YCTYIIKYy MallHOBUX IIpaB Ha TBIp,
BUHAaXisl, KOPUCHY MOIeJb, IIPOMICJIO-
BUIl 3pasoK, TOPTOBEeJbHY MAapKy 4Yu
iHmuii 06’eKT iHTeJeKTyaJabHOI BJIACHO-
CTi, TOMy 3MiCT JOTOBOPY IIPO IIepemaH-
HA IIpaB iHTEeJeKTyaJbHOI BJIACHOCTI IIe-
penbauae 0e3MOBOPOTHE BiguyKeHHSA
paB Ha 00’€KT OXOPOHMU.

Ilepmie, Ha IO 3BEPTAETHCA yBara
Ipu aHaJiszi 0cob6aIMBOCTEH IIHOTO JOTOBO-
py, € fioro inenTudikamnia y llusinbaOoMy
Komexkci ¥Yxpaimum. Crarra 1113 IIK
YkpaiHnu i#ioro mosHauae fAK «JOTOBip
OIpO BUKJIOYHUX MAaWHOBUX IIpaB iHTe-
JIEKTYaJbHOI BJIACHOCTIi».

Bepyuwn go yBaru, mio [{uBinbuut Ko-
IeKc YKpaiHu He Bci MaiiHOBi mpaBa iH-

TeJIEKTYyaJbHOI BJIACHOCTiI BigJHOCHUTBL IO
KaTeropii BUKJIIOYHHX, [IOIiJIbHICTH
BKJIIOUEHHS [OJIA TO3HAYEHHSA JOTOBODPY
dopmMyaOBaHHA IPO Hepefady BUKJIIOU-
HUX MaWHOBUX NpPaB € AOCTATHBO CYyM-
HiBHOIO. IluBinpHUN Komekc YKpaiHmu
B cT. 424 He BigHOCUTH IO TPYIU BU-
KJIOUHUX IIpaB, 30KpeMa, IpaBO Ha BU-
KOpHUCTaHHSA 00’€KTa MpaBa iHTEJIeKTY-
aJIbHOI BJIACHOCTi, a TaKOXK BKasye Ha ic-
HYBaHHs IHmMUX MaWHOBUX IIpas,
BCTAHOBJIEHUX B3aKOHOM, AKi TaK0OX MO-
JKYTh HE MaTHU BUKJIIOUHOTO XapaKTepy.
3a Takoro (opmMyJaOBaHHA HA3BU AOTO-
BOPY MO’KHA OiliTM BUCHOBKY, II[0 HEBU-
KJIIOUHI MaiHOBI mpaBa Ha 00’€KT iHTe-
JIEKTYaJIbHOI BJIACHOCTI He MOKYTh OyTH
IpeaMeTOM ITLOTO JOTOBOPY.

Kpim mporo, sBakatpouu, Io cT. 33
3akony YKpainu «IIpo aBTOpchKe IIpaBo
i cymiskHi mpaBa» [2] Buginae Taki Bugm
aBTOPCBKUX [TOTOBOPiB, K JOTOBip IIpo
mepesavy BUKJIOUHOTO Ta HEBUKJIIOUHO-
TO IpaBa Ha BUKOPUCTAHHS, MOXKe CKJa-
CTHCA TAKOXX XUOHE YABJEHHS IIPO Te,
IT0 JOTOBip PO Iepefadyy BUKJIOUHOTO
mpaBa Ha BUKOPUCTAHHA TBOPY Ta OOTO-
Bip Ipo IepemaHHs BUKJIOUHUX MaliHO-
BUX IIpaB iHTeJEeKTyaJbHOI BJIACHOCTI
€ IpaBOUMHAMU OJHOTO BUIY.

IIpore 3a aBTOPCBKUM JOTOBOPOM
po TepefaHHsA BUKJIIOUHOTO IpaBa Ha
BUKOPUCTAHHS TBOPY HAMAETHCA MIPaBO
BUKOPHUCTOBYBATHU TBip HEBHUM CIIOCO-
60M i y BCTAHOBJIEHUX MeXKaX TiJAbKU
onHi#n ocobi. Ilpu mpomMy 3a ocoboro,
110 HaJla€ BUKJIIOUHE IIPaBO HA BUKOPHU-
CTaHHA TBOPY, 3AJIUIIAETHLCA IPABO HA BU-
KOPHCTAaHHA IIHOTO TBOPY JIUIIIE B YACTUHI
npas, fAKi He HagawTbcsa. ToK, 3a CBOEIO
CYTTIO TaKWil JOTOBip € JileH3iiHUM [0-
roBOpOM, VKJaAeHMM HA yMOBax BU-
KJOUHOI Jinensii. Ha BigmiHy Bim HBOTO
JIOTOBip IIPO IepelaHHA MaWHOBUX IIpaB
iHTe/MeKTyaabHOI BJIACHOCTI Iepembauae
TOBHE BiUyKeHHS TaKWX IIpaB iHIIi#
ocobi. @ikcaria B ifioro Ha3Bi TepMiHy
«BUKJIOUYHUMN» MOTPiOHO pO3IiHIOBATHU
AK HETOYHICTh 3aKOHOMABI[SA, IO MAae
OyTH 3MiHeHa IIPpU OHOBJIEHHI IIMBiJIBLHO-
T0 3aKOHOJABCTBa YKpaiHu.
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3akon VYkpainu «IIpo aBTOpCbKe
mpaBo i cyMiskHi mpaBa» B cT. 31 BCTaHOB-
JII0€ TIOJIOJKEHHs, IIo aBTop (um iHIma
ocoba, SKa BOJIOJIi€ aBTOPCHKUM IIPABOM)
MOJKe TIepeflaTy CBOI MaifHOBi IpaBa OyIb-
AKi iHITi# 0c06i TOBHiCTIO 200 YACTKOBO.
Ilepegaua wmaliHOBUX IIpaB aBTOpa
(uu iHI10i OCOOM, ITI0 BOJIOMIE ABTOPCHKUM
npaBoM) O(QOPMJISAETHCSI aBTOPCHKUM
zoroBopoM. Hapasi saraibHOBU3HAHOIO
BBAKAETHCA ITO3UIIA IMOJO TOTOMKHOCTI
IOTOBOPY IIPO TepefaHHA BUKJIIOUHUX
MallHOBUX IIpaB iHTeJEeKTyaJbHOI BJac-
HOCTi, Tpo AKui izerbesa B cT. 1113 IIK
YkpaiHu Ta aBTOPCHKOTO IOTOBOPY IIPO
Biuy:KeHHsA 3a3HaUeHUX IIpaB, IO 3ra-
nyerbesa y cT. 31 3akony Ykpainu «IIpo
aBTOPChbKe IIPaBO Ta CYMisKHi mpaBas.
IIpu 1mpboMy HEOOXiZHO HATOJOCHUTH,
10 BJacCHE TEPMiH «aBTOPCBKUU J0OTO-
Bip» He BKasye Ha TUII BiATIOBimHOI mOTO-
BipHOI KOHCTPYKIIil, a TiJIbKU Hazae
MOXKJINBICTH BUBHAUUTHU OO0’ €KT, IIIOJO
AKOTO yKJIamaeThcsa moroBip. Ile moike
OyTu TBip JiTepaTypu, HAyKH, MHUCTEIIT-
Ba, KOMII'IOTepHa IIporpaM uum 0asa
maaunx. OpgHaAK y HuBigicTuuHiN HayIi
po3MerKyBaHHS OOTOBOPiB 3MiliICHIOETHCS
3aJIeKHO BiJ 1XHBOI IOPUAUYHOI IPUPO-
I, a He BUXOIAYN 3a XapaKTepoM IXHbO-
ro o6’exra. Imakie icHyBasum 6 TOroBO-
p¥ HEPYXOMOCTi, 3eMeJIbHi JoTOBOPH, aB-
TOMOOiNBHI JoroBopu Torro. IIpu mbpomy,
6e3yMoOBHO, cmernudika, IpaBOBOTO pe-
JKUMY 00’€KTa BIJIMBAE HA BiAmoOBigHMI
JOTOBipHMU TUII i MOXKe OyTHU IiACTaBOIO
IJs1 BUAIJIEHHS TaKOTO JOTOBOPY B OKpe-
muii Bun. Hampukiaan, B Mekax ITOTOBIip-
HOTO THUIIYy KYIIiBJi-IpofaKy, iCHYIOTH
PiBHOBUAM: MOTOBOPHU KYIIiBJIi-IPOJAIKY
HEepyXOMOCTi, KyHOiBJi-TIpomasky TpaHc-
MOpPTHUX 3acobiB Tomfo. OT)Ke, OPUINU-
Ha KaTeropis «aBTOPCHKi HOTOBOPU» H03-
BOJIIE€ JIUINle BUBHAUUTU MaNOGYyTHIO
chepy BUKOpPUCTAHHA 00’€KTa Ta BJIACHE
00’eKT iHTeseKTyaJbHOI BJIACHOCTI,
IpoTe He BU3HAUAE MOTOBIPDHUI TUI PO3-
MOPAMMKAHHS TIpaBaMU Ha pes3yJbTaT iH-
TeJeKTYaJbHOI JifAJIbHOCTI.

HesBarkarouu Ha icHyBaHHSA B CIIeIli-
aJIbHOMY 3aKOHOJABCTBI TaKUX BUIIB JI0-

TOBOpPiB, AK aBTOPChKi Ta JgimeHsiiii,
3a 3aJyMOM pPO3POOHUKIB, IIpaBuia
rnasu 75 IIK VYkKpaiHu moBWHHI moImu-
proBaTucAa Ha BCi BUIIAAKU pPOINOPS-
IKaHHA MaWHOBMMMU IIpaBaMU iHTeJIEK-
TyaJbHOI BJACHOCTi, He3aJleXKHO Bifx
o6’exra. Toxx i B cdepi iHmUX 06’€KTiB
iHTeJIeKTyaJIbHOI BJIACHOCTI poO3mOpPHA-
IKaHHA MaiHOBMMHU aBTOPCBKUMM IIpa-
BaMH MOJKe 3[iliCHIOBATHCS Ha IIifcTaBi
aBTOPCHKOTO JIIEH3iTHOTO AOTOBOPY UM
IOTOBOPY IIPO IIepedaHHS MAaNHOBUX aB-
TOPCBKUX ab0 CYMiKHUX IIpaB.
3aszBuuaii, 3a JOTOBOPOM IIPO Iepe-
ITaHHS MalHOBUX IIPaB iHTeJeKTyaJabHOIL
BJIACHOCTi 3JiMCHIOETHCS IIOBHA YCTYIIKa
MafHOBMX TpaB Ha 00 €KT iHTeNeKTY-
anbHOI BJyIacHOCTi. BomHouac ocoGJiuBoO-
CTi IIPaBOBOI OXOPOHU OEAKUX 00 EKTiB
MPUMIYCKAIOTh MOMKJIUBICTHP UYACTKOBOI
mepenadi mpas. 30KpeMa, BiATIOBiZHO IO
ct. 494 IIK VYxpainu o6cAr mpaBOBOi
OXOPOHU TOPTOBeJbHOI MapKW BM3HAYA-
€ThCS HaBedeHHMMH Yy cBimoimTsi ii 300pa-
JKeHHSAM 1 ImepeiKoM TOBapiB Ta IIOCJIYT.
Knacugikaiis ToBapisB i mocayr aas pe-
ectpallii TOpProBeJbHUX MapoOK B3mii-
CHIOETBhCS HAa IIificTaBi iX rpynyBaHHS
y BiAmIOBigHI KJjacu, 3TilHO 3 BHUMOTaMu
MiKHapomgHuUX yron (3okpema, Himmbkoi
yroau Opo MiKHapoOaHy KJjacudikairiro
TOBapiB 1 mocayr AJsa peecTpaliil 3HaKiB
Bimx 15.06.1957 p. [3]). Toxx BIacHUK
CBimoI[TBA MOJKe TIepefaTu HaJeKHI
oMy IIpaBa Ha TOPTOBEJbHY MAapKy IS
HmeBHMX KJaciB ToBapiB i mociyr, 3ajm-
HIMBIIX cO0i mpaBo Ha Ii BUKOpPHCTaHHS
HIOA0 iHIIWX TOBApiB, AJA MO3HAUEHHS
AKUX OyJa 3apeecTpoBaHa Mapka. ¥ TaKo-
My pasi MaeMo CIIpaBy YaCTKOBOIO Iepe/a-
Yelo IpaB iHTeJeKTyaJIbHOI BJIACHOCTI.
IToTpi6HO mimKpecauTH, IO 3TiAHO 3
TAaKUM JOTOBOPOM B3IiMCHIOETHCS Iepena-
ya BCHOTO KOMILIEKCY IpaB Ha 00’€KT iH-
TeJIEKTyaJIbHOI BJIACHOCTi, a He IIeBHOI
ix wactunu. IIpore gorosip npo nepegas-
HA BUKJIOUHUX MalHOBUX HpaB y cdepi
aBTOPCHKOTO IIpaBa MOJKe IepembavaTu
Biluy)KeHHSA JINIIEe IIeBHUX MalHOBUX
npaB Ha TBip. BigmoBiguo mo u. 2 ct. 31
3akony Ykpaiuu «IIpo aBTOpchbKe mpaBo
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i cymisxkHi mpaBa» MaiiHOBiI mpaBa, IO
mepefalTbCsa 3a AJOTOBOPOM, MAalOTh OyTHU
B HbOMY Bu3HaueHi. MaiiHoBi mpaBa, He
3a3HaUYeHi B JOTOBOpPi AK BiguysKyBaHi,
BBa’KAIOThCSA TAaKMUMMU, 1110 He IepefaHi.

Horosopu mpo ImepefaHHS BUKJIIOUHUX
MaHOBUX TIpaB Ha 00’€KTU IIPOMUCJIOBOI
BJIACHOCTI XapaKTepU3yIOThCSI MEeBHUMU
ocobnuBoctamu. IIpu mepemaui mpasa iH-
TeJEeKTyaJbHOI BJIACHOCTI Ha TaKHi
00’€KT BJIACHHMK OXOPOHHOTO MOKYMEHTa
He MOKe BaJIUIIUTU 3a Cco00I0 Oyab-iKe
IpaBoO HA WOTO BUKOPUCTAHHSA, BCTAHOBU-
T Oy[b-sIKi YacoBi UM TepuTopiaabHi 00-
MeKeHHA IIpaB, AKi IepexoAATh 0 IpaBo-
HACTyOmHUKA. SIK HaAroJIomryeTbcsa B IOPU-
OUYHINA JiTepaTypi, «Ile TPUHIUIIOBA
BiIMiHHiCTL IlepelaHHA TpaBa BJIACHOCTI
IJs1 00’€KTiB MPOMICJIOBOI BJIACHOCTI Bif
mepefaHHs aBTOPCHKUX IIPaB, Je JOIIycC-
KaeThesa ApobJieHHs mpas» [4, 27].

Ha mixcrasi moroBopy mpo mepegaHHSA
npaB iHTeJIEKTyaJbHOI BJIACHOCTiI A0 Ha-
OyBaua IepexonATh He JIWINe IpaBa, a
¥ 000B’A3KHU 1100 06’€KTa JOrOBOPY. 30-
KpeMa, 000B’A3KHN 3 BUKOPHCTAHHS 3aIla-
TEHTOBAHOro 00’€KTa, 3 MiATPUMAHHSI
YMHHOCTI MaTeHTy YU CBimomTBa Ta iH.
Kpim mporo, ykjJazeHHSA AOTOBOPY IMPO
mepefanHs BUKJIIOUHNX MaWHOBUX IIPaB
iHTeJIeKTyaJlbHOI BJIACHOCTI He BIJINBA€E
Ha Jineusiiini morosopu, 10 Oyau yKJa-
meHi pamimre. Toik, AKIIO0 MepemaHHSA
mpaBa Ha 00’€KT IPOMMCJIOBOI BJIACHOCTI
3IOiHICHIOETHCS 3a HAIBHOCTL UMHHUX Ji-
eH31HNX AOTOBOPiB PO Ilepenavy IrpaBa
Ha BUKOPHCTAHHS ILOro 00’€KTa, BJac-
HUK TOBUHEH IT0iH()OPMYyBaTH MalOyTHD-
Oro IIPaBOHACTYITHMKA NPO YKJIAJeHi Jri-
IeH3iiiHi goroBopu II OTPUMATHU MOTO
3rofly Ha NPUUHATTA Ha cebe OOTAKEHb,
110 BUILIUBAIOTh ¥ 3B’A3KY 3 YKJAAeHUMUI
paHile JTineHsiiHUMU JOrOBOPaAMU IIOO
00’eKTa iHTeJIeKTyaJabHOI BJIACHOCTI.

IIpoTe umHHEe 3aKOHOAABCTBA HE Mi-
CTUTH TAKOT0 000B’SIBKY IIPABOBOJIOMiJIb-
IS, a TAaKOYK He BCTAHOBJIIOE IIPABOBi Ha-
CIiIKW HemoBiZOMJEeHHA HabyBaua IIPO
icHyBaHHS paHillle yKJIaJeHUX JIileH3iii-
HUX JIOTOBOPIiB I[OJI0 IepeJaHuX 3a AOTO-
BOPOM MAMHOBUX IIPAaB.

3BUUAHO B pasdi BUHUKHEHHS CIIOPY
Cyl 3a aHaJIOTi€el0 MOXKe B3acTOoCyBaTH
ct. 6569 IIK VYikpaiuu, 1110 BCTAHOBJIIOE
000B’s30K MPOIABILA IMOIEPEIUTH IOKYII-
I IPO IpaBa TPeTix oci6 ma ToBap. Bix-
OOBigHO MO Iiel HOpMU IIpOJaBelb 30-
00B’sI3aHUIU TONEPEeIUTHU IMOKYIIA IIPO
Bci mpaBa Tperix oci6 Ha ToBap, AKUI
mpomaeThcA (IpaBa HaliMaua, IIpaBoO 3a-
CTaBU, IIPABO JOBiUHOTO KOPUCTYBaHHS
TOITI0). ¥ pasi HeBUKOHAHHA Iiel BUMOTHU
MOKYIIellh Ma€e MPaBO BUMAaraTu 3HUIKEH-
HA IIiHM YM PO3ipBaHHSA JOTOBOPY KYMIiB-
Ji-Ipomaky, AKIIIO BiH He 3HAB i He Mir
3HATHU TIPO IIpaBa TpeTix ocibé Ha ToBap.

IIpoTe, pOBTAAHYBIIM MiHiMaJIbHY
CYZOBY IIPAKTUKY 3 3aCTYBAaHHSA aHAJIOTIl
HaIlioOHAJBHUMHU CYZaMH Ta O0epyuyu 10
yBaru mosoxxeHHsa cT. 419 [IK Vkpainu
Ipo He3aJe)XHiCTh OJHEe BiJg OJHOTO
mpaBa BJIACHOCTI Ta IpaBa iHTeJNEKTY-
aJIbHOI BJIACHOCTi, MOJKJIUBICTH 3aCTOCY-
BaHHaA HopMmu cr. 659 IIK Vikpaimm
B pasi HemoBiZOMJIEHHS BimguyXyBaueMm
(IpaBOBOJIOAiNIbIIEM) PO YKJAAEeHi Jri-
IeH3iiHI MOroBOpHU IOAO IIepelaHuX 3a
JIOTOBOPOM MAaMHOBUX IIPaB € NOCTATHBO
MiHiMaJIbHOIO.

TakuMm yuHOM, y TeKcTi IlmBinpHOTO
KoieKcy YKpaiHu BapTo 6GesmocepeaHbO
3a3HAUUTU PO OOOB’SI30K BiguysKyBaua
moBiJoMuTH HabyBaua IIPO OOMEKeHHS
MaWHOBUX IIpaB, AKi BUIJIMBAIOTH 3 pa-
Hille yKJaJeHUX JIiNMeH3iAHUX AOTOBO-
piB. ¥V 3B’a3Ky i3 3a3HaUeHUM MPOIOHY-
erbca u. 2 ct. 1113 UK Vkpaimu go-
TMOBHUTHU IIOJIOXKEHHAM TaKOTO 3MiCTy:
«Ocoba, 110 Imepegae MaiHOBI mpaBa iH-
TeJeKTyaJbHOI BJacHOCTi, 3000B’a3aHa
OoIepeauTH 1HINY CTOPOHY MHPO Bci
mpaBa TpeTiX ocib IMo/10 MAafHOBUX IIpPaB
Ha 00’€KT iHTeJIeKTyaJbHOI BJIACHOCTI.
Y pasi HeBUKOHaHHA TaKoi BUMOTHW Ha-
OyBau Mae NpaBO BUMAaraTy 3SHUIKEHHS
IIiHu moroBopy abo iioro posipBaHHA,
AKIIO BiH He 3HAB i He MIr 3HaATH IIPO
Taki mpaBa TpeTix ocib».

JloroBip mpo mepenadyy BUKJIUYHUX
MallHOBUX IIpaB iHTeJEKTyaJbHOI BJac-
HOCTi BBaKae€ThCA UMHHUM, SKIIO BiH
VKJaAeHun y nucbMoBiii ¢opmi. IIpore,
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grigzo 3 u. 2 cr. 1114 IIK VYxpaiuu
bakT mepesaHHA BUKJIOUHUX MaWHOBUX
npaB iHTeJEeKTyaJlbHOI BJIACHOCTi, IIO
€ YNHHUMHU IIicJd iXHBOI Aep:KaBHOI pe-
ecTpallii, miajArae aepsKaBHIiN peecTpailrii.

OpHak creriaJbHe 3aKOHOJAaBCTBO Mi-
TUTH iHIII BUMOTH IO Aep’KaBHOI pe-
ecTpalii 1oroBopiB IIpo Ilepefaduy IIpaB
Ha O00’€eKTM IIPOMMCJIOBOI BJIACHOCTI,
BCTAHOBJIIOIOUU (haKyJIbTATUBHICTH TaKOL
peectparii (u. 9 cr. 16 3axkony Ykpainu
«IIpo oxopoHy mpaB Ha 3HAKW AJS TOBa-
piB i mocayr» [5], u. 8 cr. 28 3axomy
Vipaiau «IIpo oxopoHy mpaB Ha BHHAXO-
I i xopucHi momesi» [6]). Bepyuu mo
yBaru, 1mo I{uBinpHUI Komekc YKpaiHu
€ OCHOBHUM aKTOM IIMBiJILHOTO 3aKOHO-
maBctBa (4. 2 cr. 4), TO Ioro HOpMH
MAaloTh MIPiOPUTET HAJ MOJIOKEHHSIMU CIIe-
IMiaJTbHUX 3aKOHOAABUUX aKTiB, a TOMY
3aCTOCOBYETHCA  IMiAXiZ, BUBHAUEHUN
y HHuBinbHOMY KOmeKci YKpaiuum.

Toxx moroBopu IIpo Ilepeauy MaiiHO-
BUX IIPaB Ha BUHAXOAMW, KOPUCHI MomeJi,
IPOMUCJIOBi 3pasKu, COPTU POCJIUH i mO-
poIu TBapuWH, KOMIIOHYBAaHHS iHTErpaJb-
HOI MiKpocxeMmu II TOPTOBeJNIbHI MapKu
nignsrae nmepskaBHil peecrpariii. Taka
peecrtparii 3aificHIOETHCA Ha IIifgcTaBi
BixmoBigHUX mnigsakoHHUX akTiB lep-
JKaBHOIO CJIYyK00I0 iHTeJdeKTyaJabHOL
BJIACHOCTi, 30KpeMa 3rifuo 3 IHCTPYyKILi-
€10 IPO TOJAHHS, POBTJIAXN, IIyOTiKalliio
Ta BHECEHHA 10 PEECTPY BijoMOCTell Ipo
Iepefavy mpaBa BJIACHOCTI Ha 3HAK [JiA
TOBapiB i mocJyiyr Ta BHAauy JIilleH3il Ha
BUKOPUCTAHHA 3HAKa JJisd TOBapiB i mo-
ciayr, sarBepmxkenoi Hakaszom Mini-
crepcTBa OCBiTHM i Hayku YKpainu Bin
03.09.2001 p. Ne 576 [7].

YunHe 3aKOHOJABCTBO HE [T03BOJAE
OJHO3HAYHO BM3HAUUTH MOMEHT HaOpaH-
HS YMHHOCTi JOTOBOPOM MpPO IIepemaHHs
Ma¥HOBUX IIpaB iHTeJIEKTyaJIbHOI BJlac-
HOCTi, TOOTO, UM [ifOTHL IIpaBa Ta
000B’A3KM 3a TaKUM AOTOBOPOM, IIO Iij-
JadArae peecrtparii, 3 gatu peecrtparii um
3 MOMEHTY IIiIINMCAaHHSI CTOPOHAMMU IO-
TOBOPY. 3 OrIAAy Ha TOJIOXKEHHS 3aKO-
HOJZaBCTBa IPO HEOOXimHIicTb peecTparirii
IOTOBOPiB IIPpO IepeJaHHA MaWHOBUX

npaB Ha 00’eKTH, IpaBa Ha #AKi pe-
€CTPYIOThCA (BUHAXOAU, KOPUCHI MoOje-
Ji, TPOMMCJIOBI 3pasKH, COPTU POCJIUH,
KOMIOOHYBAHHSA iHTerpajJbHOI MiKpo-
CXeMHM W TOpPTroBeJbHI MapKu) YMHHICTH
TAaKOTO0 [JOTOBOPY Ma€ IIOB’sA3yBaTHCH
3 naTor Ioro peecrparnii. Bupimenusa
ONUTaHHA B iHIIOMY paKypci HiBesioBa-
TuMe HopMmMy IIuBiJbHOTO KOZEKCY
Yxpaimu mpo moTpedy IepsKaBHOI pe-
ecTparlii TaKux AOTOBOPIB.

Taroi mosuIii mog0 BU3HAUEHHS MO-
MEHTY YMHHOCTi JJOTOBOPY PO HepeaH-
HA MaWHOBHX IIPaB IiHTEJEKTyaJlbHOI
BJaacHOCTi gorpumyerbca Ilnenym Bu-
IIOTO0 TOoCHmogapchbKoro cyay YKpainwu,
axuit y 1. 67 Iloctamosu Bix 17.10.2012 p.
Ne 12 [8] marosomye Take. Ilep:kaBHa
peecTpallis mpaB iHTeJeKTyaJbHOI BJac-
HOCTi Ha B3HAK MJdA TOBapiB i mocayr
(TOproBeJIbHY MapKy) 3acBiUyeThCs CBi-
IOIITBOM Y KpaiHM Ha 3HAK AJIA TOBaApiB i
IOCJyT, B3 BHUAAYEI0 AKOTO0 BaKOH i
noB’sA3ye HAOYTTS BiAIOBIiZHMX IIpasB.
OT:Ke, OCKiJIBKM IIPaBO iHTEJIeKTyaJIbHOIL
BJIACHOCTi Ha 3HAK [JIA TOBAapiB i mociyr
(TOproBeJibHy MapKy) HaOyBaeTbCcA 3 MO-
MEHTY BifmoBimHOI peecTpairii, To i J0-
TOBip IIPO IlepefaHHA BUKJIIOYHUX Mai-
HOBUX IIpaB Ha TaKuii 00’eKT, Xoua
I Mae BUKOHYBATUCSA CTOPOHAMU 3 MO-
MeHTy MOoro migmucaHHs, aje Oesmoce-
pemHbO He HajJae HOBOMY BJIACHUKOBi BU-
KJIIOUHUX MaiHOBUX HIpaB Ha 3HAK [Jd
TOBapiB i mocayr (TOProBeIbHY Mapky),
AKiI mepexomsaTh OO HBOTO JIHUIIE 3 MO-
MEHTY 3AiliCHEeHHS [Iep:KaBHOI peecTpa-
mii. fIkmIo Taka peecrparllis He BimOysacs,
ocoba, KOTpiii 3a HOTOBOPOM IepenaBaJio-
cs IIpaBO BJIACHOCTI HA 3HAK JJIA TOBapiB i
nociyrT (TOpProBeJibHYy MapKy), He HaOyBae
ImpaBa BJIaCHWKA 3a CBioITBOM YKpaiHu
Ha 3HaK JJIA TOBapiB i mocayr.

Bogmouac a1 YHUKHEHHSA HEBU-
3HAUEHOCTi B 3aKOHOJABCTBI HeOOXigHO
mependauynuTy MOMEHT IIepexony MauHO-
BUX IIpaB iHTeJIeKTyaJbHOI BJIACHOCTL 3a
IOTOBOPOM, SAK Iie 3pobjeHo B cT. 1234
IIK Pociticekoi Pemepariii. 3okpema,
Ha3BaHa CTATTA BU3HAUaE, M0 BUKJIOU-
He IpaBO Ha pe3yJbTaT iHTeJIeKTyaJlbHOL
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misgabHOCTI UM Ha 3acib imgmsimyasrisaiii
epexoauTh BiJi MpaBOBJIACHWKA IO IIpa-
BoHaOyBaua B MOMEHT YKJIQJEHHSA OOTO-
BOPY IIPO IlepefaHHS BUKJIIOUYHUX Maiui-
HOBUX IIPaB iHTeJEKTyaJbHOI BJIACHOCTI,
SAKIIO YTrOJOI0 CTOPiH He mependaueHoO
inme. IIpoTe, AKHOIO NOrOBip mpo Biguy-
JKeHHs BUKJIOUHOTO IIpaBa IigjArae
Iep:KaBHiN peecTpallii BUKJIOUYHE IIPaBO
Ha TaKWU Pe3yJIbTaT MEePeXOAUTH N0 Ha-
OyBaua B MOMEHT Jep:KaBHOI peectparii
1mporo moroBopy [9]. 3axkpinaenns momaio-
HOI mpaBOBOI HOPMHU OOIIiJIbHE TaKOMK
i B 3axoHOmABCTBI YKpainu.

Ha nymMKy HU3KM BYE€HUX, O JOTOBOPY
Opo IepenaHHa (BiguyKeHHS) MalHOBUX
mpaB iHTEeJNeKTyaJIbHOI BJIACHOCTI B OiJb-
IITOCTi BUIIA[IKIB 3a aHAJIOTi€I0 MOXKYTh 3a-
CTOCOBYBaTHCs IIPAaBUJIA IIPO TOTOBIp KY-
miBJi-mpomaky, 3a AKUM OJHA CTOPOHA
(mpomaBens) mepenae uu 3000B’A3YETHbCA
nepefaTu MaNHOBI IIpaBa y BJIACHICTH
IpYTifi cTOpOHi (HOKyIIEBi), a MOKYIeIhb
npuiiMmae abo 3000B’A3YETbCA IPUNHATH
3a3HaUeHi IIpaBa Ta CILIATUTU 3a HUX
meBHY TpoIioBy cymy. Taxi moJso:xkeHHs
MalOTh IIPaBO HA iCHYBaHHS, SKIIO iHIIE
He BUILIMBAE 31 3MiCTy UM XapakKTepy IIUX
upas [4, 26].

Taka mosuIllisi BUKJUKAE 3alepeueHHs
3 orany Ha moaokeHHa cr. 419 IIK
Vkpainu, KoTpi dYiTKO BuUBHaUae, IO
npaBO iHTEJEKTyaJbHOI BJIACHOCTI Ta
IIpaBOo BJIACHOCTI Ha piu He 3ajie)KaThb OfHe
Bii omHOTro; mepexia mpaBa Ha 00 €KT
npaBa iHTeJIeKTyaJbHOI BJACHOCTI He
O3HaUa€ IIepexoay ImpaBa BJIACHOCTI Ha piu
i, HaBmaKM IlepexiJ mmpaBa BJIACHOCTI Ha
piu He o3HaUa€ Iepexoay IIpaBa Ha 00’€KT
npaBa iHTeJeKTyaJabHOI BiaacHocTi. Toix
0 IOTOBODPY IIPO Iepefadyy pedi He MO-
JKYTh 3aCTOCOBYBATHCSA TOJOMKEHHS, IO
CTOCYIOThCA IIepelaui MaWHOBUX IIpaB iH-
TeJIeKTYyaJbHOI BJIaCHOCTi. AHAJIOTIUHO 10
JIOTOBOPY TIPO II€PeNaHHA MaWHOBUX IIPaB
iHTeJIeKTyaJIbHOI BJIACHOCTL He MOYKYTh
3aCTOCOBYBATUCA HOPMU 3aKOHY IT[OAO KY-
miBJIi-TIpoasKy pedi. 3acToCyBaHHA TaKUX
HOPM CYIIepPeUHnTh IIPABOBili IPUPOLIL IIpaB
iHTeJeKTyaJbHOI BJIACHOCTI Ta HOpMaM
IMuBinbHOTO KOMEKCY YKpaiHU.

HMusinpHUT Komekc YKpaiHu He Mi-
CTUTHh OCOOJIMBUX BHMOT 0 3MiCTy JOCJIij-
JKYBAHOTO IOTOBOPY, BKA3yIOUM JIUIIIE, IO
YMOBH JIOTOBOPY IIPO NEpPeJaHHs BUKJIIOY-
HUX MaWHOBUX IIPaB iHTeJEeKTyaJabHOIL
BJIACHOCTi, II[0 TMOTipHIYIOTH CTAHOBUII[E
TBOPIA BiAmoBimHOTO 06’€¢KTa UM IOTO
CIaJKOEMIIIB IOPiBHAHO 3i CTAHOBHIIEM,
mependaveHUM 3aKOHOJABCTBO, a TaKOMK
00MEXKYIOTh IIPAaBO TBOPIIA HA CTBOPEHHS
iHIIMX 00’€KTiB, € HIKUEMHIMIH.

YuHHUM 3aKOHOJABCTBOM He BH3HaAUe-
Hi icTOTHI yMOBH JOrOBOPY HIpPO IIE€pemaH-
HA MaMHOBUX IIPpaB iHTeJEeKTyaJbHOI
BjaacHocti. Ha mamr morusanm, mo icToTHHX
yMOB HeOOXimHO BimHecTu, HacamIepen,
YMOBY IpPO 00’€KT IOTOBOPY, TOOTO pe-
3yJIbTAT iHTEJeKTyaJbHOI, TBOPUOI AifAJb-
HOCTi, MaliHOBI mpaBa Ha AKUHN Iepe-
IamoThesa 3a goroBopoM. O0’e€KT IOTOBOPY
Mae OyTH 4iTKO BUBHAUEHUI ITIAXOM 3a-
3HAUYEHHS MOBHOI Ha3BU 06’€KTa iHTeIeK-
TyaJIbHOI BJacHOCTi, (piKcarrii Homepa ma-
TEeHTY YU CBiZOIITBa Ta JaTW MOr0 BUAAYI.

IH1I010 iCTOTHOIO YMOBOIO AOTOBOPY
Opo IepefaHHs MAHOBUX IIPaB iHTeJIeK-
TyaJibHOI BJIACHOCTi € ymMoBa HpO Tpej-
mert. Ilig mpegmeToM IIHOTO AOTOBOPY CJIifT
PO3yMiTH CYKyIHiCTh MaWHOBUX IIpaB,
AKi mepenmatoTbesa. 1A ymoBa € 0coGauBO
BAKJIMBOIO JIJIS JOTOBOPIB IIPO Iepemauy
MalHOBUX IIpaB iHTeJIeKTyaJIbHOI BJIACHO-
cTi Ha 00’€KTH aBTOPCHKOTO Ta CYMiXKHUX
mpaB, amKe 3rigHo 3i cr. 31 3akomy
Yrpainu «lIpo aBTOpchKe IIpaBO i CyMidK-
Hi mpaBa» MaMHOBI ITpaBa, He 3a3HAYEHi B
IOTOBOPi AK BiguyKyBaHi, BBaYKalOTHCS
TaKuMHU, IMo0 He mnepenani. CTOCOBHO
00’€KTiB IIPOMMCJIOBOI BJIACHOCTI IIpY BHU-
3HAUEeHHI IpeaMeTaIoCTaTHHO BKas3iBKU
Ipo mepenavyy BCix MalHOBHX IIpaB Ha
00yMOBJIEHUIT OTOBOPOM 00’€KT.

IcTOTHOIO YMOBOIO € TAKOXK yMOBAa IIPO
iy MafHOBUX IIpaB iHTeJeKTyaJIbHOI
BJIACHOCTi, IO HepemaioThCs 3a JOTOBO-
poM. 3aKOHOAABCTBO, IPOTE, HE MiCTHUTH
BUMOTH IIIOA0 O0OB’SA3KOBOI OILIATHOCTI
Takoro AOoroBopy. ToK JOTOBOPOM MOIKe
OyTu 1mepenbaveHa MOKJIUBIiCTL 0e3s-
OILJIATHOI IIepegaui MaWHOBHX IIpaB Ha-
OyBaueBi. Bommouac, 3Bakaroum Ha pea-
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Jii pUHKOBOI €KOHOMiKM, B yMOBaxX SAKOI
HOBi 3HAHHS € HaWIIHHIIINM TOBapoM,
TpaKTHUKAa YKJaJaHHS TaKUX JOTOBOPIB €
IocTaTHbO HesHauHolo. IliHa MaiiHOBUX
IpaB iHTEJIEKTyaJIbHOI BJIACHOCTI MOJKe
OyTu OesmocepeqHLO BU3HAUEHA y AOTO-
Bopi y Buraaxai gixkcosanoi cymu. Ctopo-
HU MOXKYTh BU3HAUUTHU B JAOTOBOPi JUIIIe
nopAmoK ii moromxeHHs. B ocTaHHBOMY
BUIAAKY yMOBa HPO I[iHY BBaKa€ThCH
TaKO’X BUKOHAHOI0. YMOBa 0e30IIaTHOL
nepenayi MaHOBUX IIPaB iHTEJEKTyaJlb-
HOI BJIACHOCTI Mae OyTH UiTKO 3a3HaueHa
B TEKCTi JOTOBOpi.

Hesaki BUMOTM O HOTOBOPY IIPO Iiepe-
ITaHHA TOpaB iHTeJeKTyaJbHOI BJIACHOCTI
HaA TOProBeJIbHY MapKy BCTaHOBJEHi 3a-
KoHOM Ykpainu «IIpo oxopoHy mpaB Ha
3HaKMW JJis ToBapiB i mocayr». 3rigHo
3i ct. 16 masBamoro 3aKOHY Iiepegaua
IIpaBa BJIACHOCTiI Ha 3HAK HE JIOMYCKAEThb-
cd, SAKIIO BOHA MOXKE CTATU IPUYUHOIO
BBEJIEHHSA B OMaHy CIIOXKUBaYa I[OJ0 TOBA-
Py Ta TOCIYTH YW CTOCOBHO OCOOM, KOTpa
BUTOTOBJISE TOBap ab0 HAJA€ TOCIYTY.

Buminii rocmomapchKuii cyn YKpaiHnu
y mocranoBi [lnerymy Ne 12 [8] v mpomy
aCIeKTi HAaroJomye, IO BUIOTOBJIEHHS
OIpoAyKIIii HeHaJNIeXKHOI AKOCTI HOBUM
BJIACHUKOM 3HaKa He € IiJcTaBoio IJisd
BU3HAHHA HENICHUM OOTrOBOPY IIPO IIe-
penauy (BiguysKeHHdA) IIpaBa BJIACHOCTI
Ha 3HAK, YKJAaJeHOTO 3 IEePBiCHUM BJIac-
HUKOM, aJ’Ke yMOBa IIOJO0 AKOCTi TOBa-
Py He € iCTOTHOIO JJid IOTOBOPY IIPO Ie-
pemauy mpaB, Ha BigMiHy Binm JrinieH3iii-
HOTO JIOTOBODPY.

Bynn-aka mepegaua mpaBa iHTeJIEKTY-
aJIbHOI BJIACHOCTI HA TOPTOBEJIbHY MapKy
nmepenbauae 3aMiHy 0co0M IIPaBOBOJIO-
OinbIlA, TOMY CIIOXKWBAY, AKUH BBaXKae,
10 TOBAPOBUPOOHUKOM € KOJUIIHIiM
BJIACHUK TOPTOBEJbHOI MapKiu, MOTEH-
IifiHO MO’Ke OyTH BBeJEHUI B OMaHy B
pasi 3milicHeHHA BUPOOHUIITBA IPOAYK-
mii Y1 HagaHHA IIOCJIYT il TOPrOBEJb-
HOI0 MapKo0, HAJEKHOI HOBOMY IIPaBO-
BoJIOAiAbIIO. SIK HacaiZoK, iCHyBaHHSA
IIBOTO TIOJIOYKEHHS € MiZICTaBOIO AJSA BU-
3HAHHS HEUYMHHUM IIPAKTUYHO OYIb-
SAKOTO [IOTOBOPY IOAO IepelaHHSA BU-

KJIIOYHUX MaWHOBUX NPaB iHTEJIEKTY-
aJbHOI BJIACHOCTI HaA TOPrOBEJBHY
MapKy. 3 orsaay Ha HaBeleHe, IPOIOHY-
€TbCA BUKJIOUUTU B3 TEeKCTy 3aKOHY
Vipaiau «IIpo oxopoHy mpaB Ha 3HaKHU
IJs ToBapiB mocayr» u. 2 m. 7 cr. 16,
a caMe IIOJIOKEHHA INIPO HEIOMYIIeHHSA
mepefadi mpaBa BJIACHOCTI 3HAK, SKIIO
e MoKe OyTM HifCTaBOIO AJIA BBEJEHHA
B OMaHy CIOMKMBaya IIOJ0 ocobu, KOTpa
BUTOTOBJISIE TOBap ab0 HaIa€e IMOCIYTY.

Ha migcraBi mpoBemeHOro mocirimkeH-
HA JOTOBipHMX BiTHOCHH II[OJ0 IIepemaH-
HA MaWHOBHX IIPaB IiHTEJEKTyaJlbHOI
BJACHOCTI ¥ aHaJidy UMHHOTO 3aKOHO-
naBcTBa y cdepi posmopAmKaHHA IpaBa-
MU Ha Pe3yJabTaTH iHTeJeKTyaJbHOI Ii-
SAJBHOCTI MOYKHA BUBHAUUTHU OCOOJIUBO-
CTi MOTOBOPY IIPO MepemaHHsI MalHOBUX
mpaB iHTeJIeKTyaJabHOI BJIACHOCTI B CH-
cTeMi IUBiNBHO-IIPABOBUX JOTOBOPiB.

Ileit morosip € mpaBoBOO (hOPMOIO pea-
Jizaifil HajJeXHUX Ccy0’eKTOBI MalHOBUX
mpaB Ha 00’€KT iHTEeJeKTyaJbHOI BJIACHO-
CTi IIJIAXOM iX 0Ee3II0BOPOTHOTO Biguy-
JKeHHs iHImiin ocobi (mabGysaueBi). Bim
CIPAMOBAHUI Ha MepexiJ MaHOBUX IIPaB
iHTeJeKTyaJbHOI BJacHOCTi Bix omHiel
ocobu mo iHIIOl 3 MOKJIMBiCTIO HaOyBaua
AK caMOMYy BUKOPHUCTOBYBATHU OXOPOHIO-
BaHi MaliHOBI mpaBa, Tak i maxom ix
HACTYIHOI mepegayi iHmmm cyo’eKTam.

3a moroBOpoM mepesaloThCcAd MAMHOBL
npaBa iHTeJIEKTyaJbHOI BJIACHOCTI 3 IXHi-
MU OOTsaKeHHaMu. MaliHoOBi mpaBa MoO-
JKYTh OyTH HamaHi iHmmm ocobam 3a Ji-
IeH3iiHNIMHI JOrOBOPaMM, IPOTe iX mepe-
Xim mo HabyBaua He BIJIMBAa€ Ha YMHHICTD
paHimie yKJaJeHUX JilleH3iHUX I0TO-
BOpiB.

Ilepemanna mMaiilHOBUX IIpaB iHTeJEK-
TyaJIbHOI BJIACHOCTI MOXKe 3JiliCHIOBATH-
cA Ha IigcTaBi omjaTHOTO um 6e30ILIaT-
HOTO HoroBopy. IIpu mpomy mae OyTu 3a-
Kpinjgena Ope3yMIIlia OILJIATHOCTi
IOTOBOPY IMPO TMepefaHHSA MaWHOBUX
IpaB iHTeJeKTyaJlbHOI BJIACHOCTI.

dopma JOTrOBOPY Mae yCKJaJAHEHUN
xapakTep. [orosip mpo mepemamHsa Mai-
HOBHUX IIPpaB iHTeJIEKTyaJbHOI BJIACHOCTI
000B’SIBKOBO YKJIQJA€ThCA IHUCHMOBO.
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Horosip 1mom0 006’e¢KTiB mpomMmcioBOi
BJIACHOCTi, mMpaBa Ha AKi 3acBiguyroTbCs
maTeHToM abo cBigomTBOM, MHigJaarae
000B’A3KOBiil mepsKaBHiNI peecrparrii.
Y 3akoHOmaBCTBI HEOOXiAHO 3aKpimuTu
MOJIOYKEHHS 3TiAHO 3 AKUM, AKIIO IOTO-
Bip IIpo mepefaHHsA MaWHOBUX IIpaB iH-
TeJIeKTyaJbHOI BJIACHOCTI MmigjisArae mep-
JKaBHIN peecTtparliii, To mMaiiHOBe IIpaBoO
Ha 00’eKT iHTeJleKTyaJbHOI BJACHOCTI
mepexoauTh A0 HabyBaua B MOMEHT Iep-
JKaBHOI peecTpaillii 1oroBopy.
IligbuBaroun migCyMKM OOCJiI KeHHS
MUBiJIBLHO-IPABOBUX AaCIeKTiB peryJo-
BaHHS JOTOBipHMUX BiTHOCHUH II[OJO Iiepe-
ITaHHA MaWHOBUX IIPaB iHTeJEeKTyaJabHOIL
BJIACHOCTi, MOJKHA 3a3HAUUTHU IIPO iCcHY-

BaHHA I iHmIMX mpobJjeM perjiaMeHTAIlil
IOoroBipHUX 3000B’sA3aHb y cdepi iHTe-
JeKTyaJbHOl HiAJAbHOCTI, 3HAaUHaA KiJb-
KicTh AKHX € HACJIiIKOM IIPOTaJIiH, He-
IOJIiIKiB i cymepeyHocTeil YMHHOTO 3aKOHO-
JaBCTBA, BiJICYTHOCTi CTiiKMX TeopeTwy-
HUX MmigxoxiB mpaBoBoi oxopouu. Cdop-
MyJIbOBaHi BHUCHOBKU Ta NIPOIIO3UILil
MaOTh HAa METi BAOCKOHAJIUTU CUCTEMY
HOPMATUBHOTO peryJlBaHHA BiZHOCUH
o0 Tepefauvi IIpaB iHTEJIEKTyaJIbHOIL
BJIACHOCTiI Ha mimcTaBi JOTOBOPY, IO €
NepPCHeKTUBHUM 3aBAaHHAM BiTUM3HAHOL
IpaBoBOi cucreMu. &
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Kopuneny A. JloroBopHBIE OTHOLIEHUA B chepe mepegayyd UMYyHIeCTBEHHBIX IMPaB MH-
TeJJIEKTYaJbHOH coO0cTBeHHOCTH. (CTaThA IIOCBAIEHA PACCMOTPEHUIO TI'DAKIAHCKO-
OIPaBOBBIX ACIIEKTOB PETYyJHUPOBAHUS AOTOBOPHBIX OTHONIEHWI IIO Ilepeaue MMYIIEC-
TBEHHBIX IIPAB UHTEJJIEKTYaJbHOU COOCTBEHHOCTH, aHAJIMU3y OEeHCTBYIOIEro 3aKOHOIa-
TeJIbCTBA B cepe PaCHopPsKeHUsl IIpaBaMU Ha Pe3yJbTaThl HWHTEJLJICKTYAJIbHON AesaTelb-
HOCTHU, OIIpeaeIeHUIO HpaBOBOfI IIpupoabL 3T0171 T'DYIIIBI, a TaKMe (bopMan/Ipomce BBIBO-
IOB ¥ IPENJOKEeHNI, HaIpPaBJIeHHBIX HAa COBEPIIEHCTBOBAHNME TI'PAXMIAHCKOIO
3aKOHOATEeIbCTBA B YKA3aHHOM 00JaCcTH.

HJHO‘LEBbLe cJloea. nOoroBOpP O Ilepemave MCKJIIOUNTEJNIBHBIX MMYIIIECTBEHHBIX IIPDaB WH-
TeJIJIeKTyaJbHOII COOCTBEHHOCTH; pacCIops KeHNe MpaBaMy HHTEJJIEKTyaJbHON COOCTBEH-
HOCTH; TOProBasi Mapka; MH(GOPMAIMOHHBIE OTHOIIEHUS, PE3yJbTAaT MHTEJIEKTYaJIbHON
IeATeJIbHOCTH; IPAMKIAHCKOe 3aKOHOJATEIbCTBO

Kodynets A. Contractual relations in the transfer of intellectual property rights.
In modern conditions of development of market relations are increased the value and
role of the treaty as a universal model of mediation legal relations based on legal equal-
ity, self-determination and independence of their participants. In these circumstances,
the value of the contracts are increased and the scope of contracts are expended, new
contractual structures are created, mechanism of regulatory procedures are changed .

Today in the field of intellectual activity there are a large number of different con-
tracts of different nature, a significant portion of which are specific contractual de-
sign, unique to this area. Therefore, the scientific analysis of the legal nature and
place of contracts on the transfer of intellectual property rights in the civil contractu-
al obligations, the study of their features and aspects of the contractual regulation
of relations in the disposal of the rights of intellectual property has the particular im-
portance.

Along with the license agreement, which regulate relationships for the provision
of intellectual property rights, there are other contractual models which reflect the
process of disposal of the rights of intellectual property. This is a contract on transfer
of exclusive intellectual property rights, which received its regulatory consolidation in
the art. 1118 of the Civil Code of Ukraine.

Under this contract, the person who holds the exclusive intellectual property rights,
transfers the rights to another party in whole or in part according to the law on certain
contract conditions.

In contrast to the license agreement, agreement on the transfer of intellectual pro-
perty rights is aimed at full assignment of property rights to the work of art, inven-
tion, utility model, industrial design, trade mark or other intellectual property object,
so the content of the contract on the transfer of intellectual property rights implies ir-
reversible alienation the rights of intellectual property.

Form of this contract has complicated character. Agreement on the transfer of in-
tellectual property rights is a mandatory in written form. Agreement on industrial
property rights shall be subject to mandatory state registration. In article are made the
conclusion that the law should secure the position, according to which if the contract
for the transfer on intellectual property rights are subject to state registration, the
property rights of intellectual property passes to the purchaser at the moment of state
registration of the contract.

The article considers the civil-legal aspects of the contractual relationship on the
transfer of intellectual property rights, the analysis of the current legislation in the
area of disposal of the rights of intellectual property, determination of the legal nature
of this group agreements, as well as the formulation of conclusions and recommenda-
tions aimed at improving the civil legislation in this area.

Key words: contract on transfer of exclusive intellectual property rights; disposal of
intellectual property rights; trade mark; information relations, the result of intellectu-
al activity; civil law
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IMMPUHIINII BE3IIOCEPETHLOTO BUKOHAHHS
ABTOPCBHKOTO IOTOBOPY ¥ C®EPI OXOPOHH
3IOPOB’S

Onena InnameHko,

acnipanmxa H][I inmeaexmyaavroi énacnocmi HAIIpH Ykpainu

CraTTsaA mpucBAUYEHA MOCTIIMKEHHIO MPUHIIUIY O6e3locepeHbOT0 BUKOHAHHSA aBTOP-
CBKOTO JOTOBOPY y cdepi oxopoHu 3mopoB’s. Y IIifi HAyKOBiil cTaTTi mpoaHa/IisoBaHO
BUMOTHY, IIPUTAMaHHI MIPUHIINITY 0e3IocepeHbOT0 BUKOHAHHA B MEIWUYHIN raaysi, mpo-
aHaJIi30BAHO 3aKOHOJABCTBO YKpaiHm Ta 3apy0isKHMX KpaiH. ABTOpPOM OOT'PYHTOBAHO
BHMCHOBOK IIPO Te, IO 3a3HAUYEHUI IPUHIIUI € HEeOOXiTHUM eIeMeHTOM HpHU yKJaIeHHi
aBTOPCBHLKOTO JOTOBOPY y c(epi 0XOpOHHU 340pPOB 4.

Kawouosi caosea: MOroBip, aBTOPCHKUU IOTOBip, 0XOPOHA 340POB’A

Po3BUTOK MemImYHOI HAYKU 3YMOBJIIIOE
BUHUKHEHHA HOBUX BHIIB TBOPYOCTi
y cepi oXOpoHH B3HOPOB’ST Ta CIPUSE
e(eKTUBHOMY BUKOPHCTAHHIO JOCATHEHD
YyUYeHUX [OJsA TOKpallleHHs 3I0pOoB’dA
JIFOJICHKOI IOy IAIii.

Y ct. 41 Ta 54 Koucruryiii Ykpainu
BCTAHOBJIEHO, IO KOYKEH TI'POMaAIHUH
Mae IpaBO HA Pe3yJIbTATU CBOEI iHTeJeK-
TyaJbHOI, TBOPUYOI AiAJNBHOCTi; HiXTO He
MOXK€e BUKOPHCTOBYBAaTH abo0 IIOIIIUPIOBA-
T ix 0e3 #oro sroau. KoxxeH Mae mpaBo
BOJIOZIiITHA, KOPUCTYBATUCSA Ta POIMOPSI-
JKaTucs CBOEIO BJIACHICTIO, pesyJbTara-
MU CBO€i iHTeJeKTyaJibHOI, TBOPYOi 1Ii-
ansHOCTI [1].

MeTor0 1i€i cTraTTi € aHaJi3 HayKoO-
BOi, MUBiIiCTUYHOI Ta MeIUYHOI JiTepa-
TYypu U OOCHifKeHHA IOPUAUYHOrO 3HA-
YeHHSA MPUHIUIY 0e3mocepemsHboro BU-
KOHAHHA aBTPCHKOTO JIOTOBOPY y cdepi
OXOPOHU 3I0POB’A.

Cdepa oxopoHU B3I0POB’A HACKPi3h
IIPOCAKHYTa HAYKOBUMEU 3I00yJKaMu
MeIUUYHOI HayKu. AmKe MeIUK-HAYKO-
Bellb Yy IIPOIleCi CTBOPEHHS HAYKOBOTO
TBOPY € OCHOBHUM i OesmocepemHim
YY4aCHUKOM HAYKOBOI TBOPYOi AisiIbHO-
cri. HaykoBi mocArHeHHs MeauKa-HAY-

KOBIIA eheKTUBHO KOMEPITiali3yloThCa Yy
00’eKTi iHTemeKkTyasbHOI BiaacHocTi. [lnsa
peaJsiszariii HaWHOBIMINX HAaYKOBUX MO-
CATHEHDb IX HeoOXimHO 00eKTHBizyBaTHU
y dopwmi ycHOI momoBini, iHdopmarrii, mo-
BimomiyieHHsa ToIfo. OcHOBHOIO GOPMOIO
MOBiIOMJIEHHSI HAYKOBUX MOCATHEHB CYyC-
miabCTBY € ix mybuaikarii. Ile moske OyTu
iHTepB’t0 (HAyKOBe IMOBiZOMJIEHHS) YU
iHgopMallia mpo meBHe HAyKOBe AOCAT-
HeHHd (HayKoBa myoOaikaria). Otike Hay-
KoBa IIyOJiKallis MosKe 3ailiCHIOBATHCS
y ¢opMi HayKOBUX cTaTeit, OPOIIyp, MO-
Horpadgiii, ysaraibHeHb, 30ipHUKiIB cTa-
Tell, NiIPYyYHUKIiB, HAaBUAJIbHUX IIOCIOHU-
KiB i bararpma iHIIMMU criocobamu. Aje
ONIPUJIOJHEHHA HAYKOBOTO TBOPY MOMK-
JIWBe He TiNbKU HuIAXoM myb6urikarii. Ile
MOKYTb OyTH cydacHi 3acobu pamio- I
TeJIEMOBJIEHHSA Ta iHII TexHiuHi 3acobu
¢dircamii. OcTaHHIiMU poKaMu BeJIUKOTO
MO PEeHHA HaOyau TeJeKOMYHiKaIliiHi
3ac00u1 OMIPUJIIOHEHHA HAaYKOBUX TBOPIB,
10 [ae MOJKJIMBICTH BiTBOPEHHSA TBOP-
YOTO Pe3yJIbTaTy, JOCATHYTOTO aBTOPOM.

Y mpomoHoBaHiii pobOTi PO3TITHEMO
aBTOPCBHKi mpaBoBimHOCHMHU y cepi oxo-
pOHU 370pOB’s Ta 3’ACYEMO, UM € IIPABO
y TpeTix oci6 (3aMOBHUKIB), yKJIaZar0uu
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aBTOPCHKUU [OOTOBip 3 aBTOPOM Mai-
OyTHBOTO TBOPY, 3aCTOCYBATU IPUHITUII
GesIocepeHHOTO BUKOHAHHS.

Y wopuaunuHiii JgiTepaTypi posrisana-
I0ThCA JEeKiJbKa BUJIB aBTOPCBKUX OOTO-
BOpPiB, AKi po3pi3HAIOTHCA 3a PisHUMU
O3HAKaMu, 30KpeMa # 3a 03HAKOI0 BUIY
00’€KTiB iHTe/JIeKTyaJbHOI BJIACHOCTI:
aBTOPCBHKi moroBOpM, TWOB’sA3aHi 3 ime
He OIPWJIIOJHEHUM TBOPOM abo TBOPOM,
AKUHN B)Ke JOBeJeHUH OO 3arajJbHOI0 Bi-
IoMa; aBTOPCHKi JOTOBOPU IIPO Imepemauy
BUKJIIOUHUX MaWHOBUX IIpaB i Ipo Iepe-
Jauy HEeBUKJIOUHUX MAaWHOBUX IIPaB; aB-
TOPCBbKi OOTOBOpPHU, IO Pi3HATHCA Bifx
croco0y BUKOPUCTAHHS TBOPY: BUIABHU-
i ITOroBOpUM, IIOCTAaHOBOYHiI JOTOBODU,
cIleHapHi JOroBOpHM, AOTOBiIp MHpO [ero-
HYBaHHSA PYKOIINUCY, AOTOBip XYyIOKHb-
Oro 3aMOBJIEHHS, MOTOBip IIPO BUKOPHU-
CTaHHA B IIPOMUCJIOBOCTiI TBOpPiB IIpu-
KJIQZHOTO, AeKOPATUBHO-IIPUKJIATHOTO
MUCTEITBA, AOTOBip Mpo mybJriuHe BUKO-
HaHHA [24]. YiTKOro BMBHAUYEHHHA, XTO
MO:Ke OyTM B3aMOBHUKOM HAYKOBOTO
TBOPY V cdepi oxXopoHU 3m0POB’d, 3aKO-
HONABCTBO YKpaiHW He HaJae, a OTiKe,
e KoJio € HeoOMe:xeHuM. IIpore, 3ako-
HOM YKpainu «IIpo BumaBHHUY cHpaBy»
nepenbavyaeThCA, 0 3aMOBHUKOM € i-
3UYHA YU IOPUAUYHA 0c00a, sIKa 3aMOB-
Jisie BUJABHUYY TPOAYKIIilo, Oepydym Ha
cebe dinancoBi 3000B’a3auuA [23]. Tox
MOYKeMO TPUIYCTUTHU, IO 3aMOBHUKOM
HAYKOBOTO TBOPY y cdepi OXOpOHU B3HIO-
pOB’sT MOXKYTH OyTu: TpoMaisaHu ¥ Kpai-
HU, GisuUHi Ta IOPUANUHI 0CO0U, HAeprKa-
Ba YKpaiHa, iHO3eMHi Jep:KaBu, MeIUUHI
yCTaHOBU, HAYKOBO-IOCJHiJHI ycTaHOBH,
BUJIABHUYIL yCcTaHOBH, s3alikasJiieHi
Yy CTBOPEHHi TBODY.

PosrissHeMo aBTOpPCHKi JOoTOBOpPHM Ha
CTBOPEHHS TBOPiB HayKMW. BOHU MOMKYTH
PO3TJIAJATUCH K aBTOPCHKi JOTOBOpPU 3a
03HAKOIO TOTO YU TOTO CIOCO0Y BUKODU-
CTaHHA, 30KpeMa BUJaBHUYI JOTOBOpPH,
TaKOoK IIi JTOTOBOPY MHOBUMHHI OyTHM oXa-
PaKTepU30BaHi 3a 03HAKOIO 00CATY Iiepe-
IaHUX AaBTOPCBKMX IIpaB, TOOTO WPO
mepenavy BUKJIOUYHUX MaWHOBHUX IIPaB
a0o IIpo mepemavy HEBUKJIIOUHUX MaiiHO-

BUX IIpaB. 3a3HaueHi JOTOBOPU MOKYTHb
OyTu AK aBTOPCHBKUMHU AOTOBOpPaMHU Ha
3aMOBJIEHHA, TaK i aBTOPCBKUMU JJOTOBO-
paMu Ha BiXKe CTBOPEHWU TBIp.

BinbiricTs 1MUBiILHO-IPABOBOBUX Bil-
HOCHHU, IO CKJAJAalThCa y Ipolleci
CTBOPEHHSI Ta BUKOPHCTAHHA 00’ €KTiB
aBTOPCHKOTO IIPaBa PeryaioioThCAa aBTOP-
CBKUMHU JOTOBOPAMU.

BukopucranHa TBOpiB HayKu y cdepi
MEeIUIIMHY BTOPUHHUMU Cyb6’eKTaMu aB-
TOPCHKOTO IIpaBa MOJKe 3iliCHIOBaATHUCHA
Ha I[ifcTaBi aBTOPCBLKOrO AOTOBOPY 3a-
MoBJeHHs. IlopAMoOK yKJIamZaHHA ITUX JO-
roBopiB Bu3HaueHO I[WBiJIbHUM KOIEK-
coMm YKpainu ta 3akoHoM YKpaiunu «IIpo
aBTOPChbKE IIpaBO i cyMiskHi mpasa» [3,
4]. [HoroBipHa (opmMa BUKOPUCTAHHHA
TBOPiB 3abesmeuye peasisaifio Ta 0xXopo-
HY K 0COOMCTHX, TaK i MallHOBUX IIPaB
aBTOpa. 3aJ0BOJLHSE BOHA U iHTepecu
3aMOBHUKIB, OCKiJIbKM BOHU HaOyBaioThb
mpaBa Ha KOPUCTYBaHHS TBOPOM, 30Kpe-
Ma 3aCTOCYBaHHSA y KJIHIUHIT mpakTwHii,
KOTPOro He MalOTh iHIII 0co0u, a BiATak
MOJKYTHb BiJIIIKOAYyBATH BUTPATH Ha Bij-
TBOPEHHSA Ta PO3MOBCIOIKEHHS TBOPiB, a
TaKOYX OTPUMATU BUHATOPOIY.

3a 3axonom VYkpainm «IIpo aBTop-
ChbKe IIpaBO i cyMiskHI mpaBa» Iix aBTOD-
CBKUM JOTOBOPOM pPO3YMiIOTH OOTOBip,
BiITIOBiTHO IO AKOTO OJHA CTOPOHA (aBTOP
uyu iHIma ocoba, M0 BOJIOAIE€ aBTOPCHKUM
mpaBOM) Iepemae MaWHOBiI mpaBa iHITii
CTOPOHIi IOTOBOPY.

Y ropuauunHiyi Jjgitepatypi 3ycTpi-
YaThCSd U 1HII BUBHAUEHHS MHOHATTS
«aBTOpPChKHUIT moroBip». Hampukinag,
0. A. Ilizompuropa chopMyJi0BaB Take
BUBHAUYEHHA IOHATTA: «ABTOPCHKUI 10-
TrOBip — IIe yroja aBTopa 4y HOro Ipaso-
HACTYIHUKIB 3 iHmMIMMU ocobaMu HpO
BUMHEHHS BiAIOBiZHO M0 3aKOHY OyAb-
AKUX Oif 3 IPUBOAY BOJOMIHHA, KOPUCTY-
BAHHS Ta PO3MOPAIKEHHS TBopoM» [5].

B. BaskanoB, BBa’kae, IO aBTOP-
CbKUU JTOTOBIp — ITe BUJ IIUBiJIBHO-IIPABO-
BOTO JOTOBODPY, KOTPUH YKJIATAETHCS
00 MAWHOBMX ABTOPCHKHUX IIpaB, SKi
aBTOD IIepefae Uy Hamae abo 3000B’sA3Y-
€ThCs IIepeJaTu UM HaJaTH iHIIiNA CTOpO-
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Hi MOTOBOPY Ha yMOBaX, BU3HAUEHUX
y morosopi [13].

IIikaBuM y KOHTeKci Teopii mpasa iH-
TeJIEKTYaJbHOI BJIACHOCTI € BM3HAYEHHS
B. IlosopieBa, TOMYy IO BOHO TOYHiIIIe:
«3a aBTOPCHLKUM JOTOBOPOM OJHA CTOPO-
Ha — aBTOp — J03BOJsE iHIIIN cTOpO-
Hi — KOpHuCTyBauy — BUKOPHCTOBYBATHU
TBip abo Hamae i MpaBo PO3MOPAMIKATHU-
cs TBOPOM B OyAb-AKOMY 00Cs3i, a Kopu-
CcTyBau 3000B’A3aHUN BUILJIATHUTUA aBTOPO-
Bi BMHAropoay 3a BUKOPHWCTAHHA YW Ha-
IaHHS TaKoro mpaBa» [7].

fAx G6aummo, aBTOPCHKUU OOTOBip —
e iHCTPYMEHT ypiBHOBasKeHHS iHTepeciB
Mi’X aBTOpaMu Ta CycIiJbcTBOM. I 3BEp-
HiMO yBary, 1o, Ha Kajlb, y *KOJZHOMY
i3 3amrporIoHOBAaHMX BMU3HAUYEHL He BimHAa-
XOAUTHh HAJEIKHOTO MiCIls IPUHIUII 0es-
mocepegHbBOTO0 BUKOHaHHA. Haykosiii,
aHaAJTi3yI0UM aBTOPCBHKi JOTOBOpPMU, HacaM-
nepen 3MiMCHIOIOTH aHAJI3 MOT0 IOPUAUY-
HOl nmpupoju, opMu, YMOB YUHHOCTL Ta
iH., ajle He BAAIOTHCA MO AHAJI3y T'OJIOB-
HOTO TIPUHITUITY aBTOPCHKUX AOTOBipHUX
BimHoCHH.

AHanisyonu npuHNuUO O6esImocepe/-
HBOTO BUKOHAHHSA aBTOPCHKOTO [IOT'OBO-
Py, BBajKaeMo 3a IOTPiOHE PO3MEIKOBY-
BaTH IOHATTSA IIPeJMeTa aBTOPCHKOTO
IOTOBOPY i1 00’€KTa aBTOPCHKOTO JOTOBO-
py. Ha nymky B. BarkaHoBa, npegmeToM
aBTOPCHKOTO JTOTOBODPY AOPeuHiIe BBa-
JKaTu MaWHOBI IpPaBOBiAHOCWMHU, IO BU-
HUKAIOTh BiAMOBiZHO 10 mOTOBOpPY. 30-
KpeMa, OO0 TaKuxX IIPaBOBiJHOCHMH Ha-
JexkaTh Oii, aKi ocobu 3000B’sI3YIOTHCS
BUMHUTHU 3TiTHO 3 JOTOBOPOM, MAaNHOBIi
mpaBa, IO MepefaloThCA 3a AOTOBOPOM.
A 06’eKTOM aBTOPCHLKOIO [OIOTOBOPY €
KOHKpeTHi 00’€KTM aBTOPCHLKOTO IIpaBa,
30KpeMa, TBOPU HAYKHU, SAKi € CTBOPEHU-
MU HA MOMEHT YKJaZaHHS ITOTOBOPY
i BTisleHi y BimmoBimHy (hopMy, a TaKOXK
Ti, AKi aBTOp 3000B’SA3YETHCA CTBOPUTHU
B MaiibyTHbOMY BiJIIOBiZHO 4O ZOTOBOPY.

Bigmosiguo mo crt. 638 ITK VYkpainu
IOTOBip € YKJaZeHUuM, SKIIO CTOPOHU
B HaJIeXKHiW Qopmi gocaram srogu 3
ycix icTOoTHHUX yMOB AOroBOpPy. IcTOTHU-
MU yMOBaMH# [IOTOBOPY € YMOBH IIPO

mpeaMeT JTOTOBOPY, YMOBH, IO BU3HAUE-
Hi 3aKOHOM #AK icToTHI 200 € HeoOXimHM-
MU JOJA [OOTOBOPiB IEBHOTO BUIY, a
TAKOXK ycCi Ti yMOBH, IIOJ0 IKUX CTOPO-
HaMu gocAruyto 3sroxu [3]. ABTopom
MPOMOHYETHCA OO0 iCTOTHUX YMOB aBTOP-
CBKOT'O JTOTOBOPY BiTHECTH TaKOK II0JIO-
JKEeHHA IIOJ0 MPUHIUIY 0e3mocepeqHbo-
TO BUKOHAHHA.

IIpu ykaameHHi mOrOBOpPY B OaraThox
BUIIaAKaX He JHIIIe 3aMOBHUKOBi, aje
1 KiHIIeBOMY CIOXKHBauy BaKJNBO, II[00
3aMOBJIEHHS 0yJI0O BUKOHAHO Oe3Iocepe/-
HBO aBTOpOM. A'Ke KOYKeH HayKOBeIlb
€ TBOPYOIO OCOOMCTiCTIO i YHiKaJbHiCTH
WOoro HaAyKOBOTO pe3yJbTaTy TiCHO
moB’sizaHa 3 OCOOMCTICHMMHU XapaKTepu-
CTUKaMU KOHKpeTHOI ocobu-aBTOpA.
TBoOpUicTh KOMKHOI 0COOMCTOCTI 3aJIEIKUTD
Big ii sgi6HOCTEll, 3HAHD i YMiHb, 3aBaA-
KM SIKUM BOHa MOJKEe CTBOPUTH HOBUI,
OopuriHanbHUN Ta YHIKAIbHUN MIPOAYKT,
0CcO0JIMBO IIe € aKTyaJbHUM y cdepi oxo-
poHU 3m0poB’A. IcTOTHe 3HAUEHHS IIPHU
POBKPHUTTI Ta POIIMIMPEHHI TBOPUUX MOMK-
JUBOCTeil ocobucToCcTi MaloTh il yaBa, iH-
Tyillifg, HeycBioMJIIOBaHI KOMIIOHEHTH
PO3yMOBOi aKTHUBHOCTi, a TaK0OK mOTpeda
B camoakTyaJtisarmil [22] Ta ocobauBi
3HAHHA, HABUUYKMU, BMiHHSA, II[0 IX ocoba
HabyJia y BiAmOBimHOMY HampsaMi HayKo-
BOi c(epu, y HAIIOMY BUIAAKy B MeIu-
muui. OTike, oOupalouum aBTOpa Maii-
OyTHBOTO TBOPY B cdepi OXOpoHHU B310-
pOB’A, 3aMOBHUK KepyeThCcA He JINIIIE
BJIACHMMU IPUHIIMIAMHU, ajle I BusHaUe-
HUMHU Yy B3aKOHOJABCTBiI cTaHIapTamMu
MOJKJIMBOTO 3aCTOCYBAHHS CTBOPEHOTO
o0’eKTa y KJimiumiit mpaxrtumi. I Ha oc-
HOBi CBOIX BHYTpPIiIlIHiX moTpeb, BHUMOT
i KpuTepiiB o6bmpae TOro aBTOpa, KOTpPUil
3MOKe BTiJIUTH IIe B MaiOyTHbOMY
TBopi. He 3Baskaroum Ha Te, IO 3aKOH
VYkpainu «IIpo aBTOpchKe mpaBo i cy-
MikHI mpaBa» He perjaMeHTye 3MicT aB-
TOPCBKUX [TOTOBOPiB, 3aJIUINIA0YU Ile Ha
pos3cyL CTOpiH, i 3aMOBHUK, 1 aBTOp
y cdepi 0XOpoHHU 340POB’s IIepedyBalOTh
B 00’€KTUBHUX OOME)KEeHHSAX, BH3HAUEe-
HUX BigomMumm 3saxkoHozaBcTBomM MiHi-
cTepcTBa OXOPOHM B3I0POB’s YKpaiuum
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(mami — MO3 VYkpaiau). B. Jlymup 3a3Ha-
yae: «3MicT ZOroBOpy — Iie Ti yMOBH,
Ha SKHUX YyKJaJeHa BigmoBimHa yroma
cropin. OCKiJIbKU AOrOBip € IIifcTaBOIO
BUHUKHEHHA IUBiJIbLHO-IIPABOBOTO 30-
0OB’sI3aHHS, TO 3MiCT I[LOr0 3000B’A3aH-
Hs PpO3BKPUBAETHCSI Uepe3 IMpaBa Ta
000B’A3KU IOT0 y4YaCHUKiB, BU3HaUeHi
ymoBamu noroBopy» [15]. Ha gymKy aB-
TOpa, 3aMOBHUK Ma€ IPaBO 3aCTOCYBAaTHU
NPUHIIUI 0e3MocepefHbOT0 BUKOHAHHS,
IIT0 PO3KPUBAETHCA B iCTOTHUX YMOB JO-
TOBOPY: aBTOP 3000B’SIBYETHCSA CTBOPUTHU
BJIACHOIO IIPAIlel0 Ta BJACHUM JJOCBigoM
i y BCTaHOBJIEHUII HOTOBOPOM CTPOK IIe-
penaTu cBili TBip 3aMOBHUKOBI 1 BUKO-
pucTaHHA OOYMOBJIEHMM JOTOBOPOM CIIO-
cob0oM, a 3aMOBHUK 3000B’A3YETHCA BIifi-
CHUTH UM TIOYATH BUKOPUCTAHHS TBOPY.
ABTOp momisidge MO3UITiI0, IO aBTOP-
CBbKi IOTOBOpPHM HAJIEKATh OO THUX, Y AKUX
3aMiHa BUKOHABIIA-aBTOPA HEIPUITYCTHU-
Me 3a KOTHUX 00CTaBUH, aIKe TBIp € pe-
3YJIBTATOM iHTEJIeKTyaJIbHOI, TBOPUOI 1Ii-
AnbHOCTL aBTropa. IIpu 3amini aBTOpa umM
npu mepeagpecariii abo momomosi iHIIMX
cy0’eKTiB TBip Moke He HaOyTU OarKaHUX
AKiCHUX XapaKTepuctuk. TBip — 11e cy-
KYOHIiCTh ifelt, IyMOK, MipKyBaHb, o0pa-
3iB, HAYKOBUX IIOJIOXKEHb, OI[iHOK, BIC-
HOBKIiB, IIPOIIO3UILiNA, IO € Pe3yJIbTaTOM
TBOPYOI AiAJNBHOCTI aBTOpa, SAKi 3HAMII-
JI1 CBOE BimoOpasKeHHs B TEBHiM 00’€K-
TUBHIN (opmi, npumaTHi Aga cropuii-
HATTA iHMIUMU Ta AJA 11 BiATBOpeHHA.
TBip Mae OyTu pesyabTaTOM TBOPUYOI misd-
JBHOCTi aBTOpa, a He MEPEeHEeCEeHHIM YyiKe
Bimomoi indopwmairii. I{uBinbHME KomEKC
VKpaiHu He PO3KPUBAE TBOPUOI O3HAKU
TBOPY. 3as3BUYail, TBOPUICTIO BBaKalOTh
iHTeJIeKTyaJ bHy IiSIIBHICTH, Y pesyJibTa-
Ti AKOI BUHUKAIOTH HOBi MOHATTSA, 00pasu
Ta ¢opMu ix BrisieHHs. TBOpuUicTs mOPOX-
JKYy€ II0Ch IKiCHO HOBe, ITI0 BUPiBHAETHCS
HEeIOBTOPHICTIO, OopUTiHAJIbHIiCTIO I yHI-
KaJIbHICTIO [12]. Ha OIYMKY
O. KamuHnesoi, TBOopuicTh i TBip € B3ae-
MOIIOB’ A3aHUMU ABUIIAMU, IIPOTE IIepPIITe
MoOJKe icHyBaTu 6e3 mapyroro. HarowmicTs,
00’€KTOM aBTOPCHLKOIrO IIpaBa, 3a JIOTi-
KOI0 3aKOHOJABIA, € JHUIIEe TBip AK pe-

3yJIbTAT TBOPUOI misabHOCTi. ToXK, 1001
pesyabTaT iHTeJeKTyaJabHOI AifAJbHOCTI
YBIHIIIOB y IOJIe TPaBOBOI OXOPOHU aBTO-
PCHKUM IIPABOM, BiH Mae OyTu pesyJbTa-
TOM TBOpUOTro mporecy [25].

Or:xe, OCHOBHUM O000B’S3KOM aBTOpa
€, mepenycim, GesmocepeqHbO CTBOPUTHU
TBip Ta HazaTu oMy TUX AKiCHUX Xa-
PAKTEPUCTUK, AKi 3YMOBJIOIOTHCA OCO-
O6ucricHMUMH Ta mpodeciiHUMU XapaKTe-
pucTHKaMu aBTOpa, IO MOKe OyTH BU-
3HaueHO B yMoBax nporoBopy. Ile mae
OyTu TBip BiAmoBimHOTO KaHpPY, 00CATY
Tomto. Tak camMo BU3HAYAIOTHCA BUMOTH
IO HAYKOBOTO TBOPY — CTaTTi, OpoIIy-
pu, wmomorpadii, migpyunmra. MoBa
Ta CTHUJb HAYKOBOTO AOCJiM)KEeHHA Xa-
PaKTepU3yEThCA UiTKiCTIO, BUKOPUCTAH-
HAM OPUTAMaAHHOTO BiAMOBimHIN raiysi
HayKu noHATiiinoro amapary. Tpagumiii-
HO Yy HAYKOBOMY CTWJIi BUPi3HAIOTH YO-
TUPU TiABUAW: CYyTO HAYKOBUM, HAYKO-
BO-IIOMYJAAPHUIN, HaBUAJbHO-HAYKOBUHU i
HayKOBO-AiJoBuii. 3a CBOIM IIpU3HAYEH-
HAM i cdepoio BUKOPUCTAHHSA KOKEH 3
IuX IIigBUIiB HAYKOBOTO CTHUJIO IepeBa-
JKa€e B TOMY UM TOMY sKaHpi:

1) cyTo HayKOBHII CTHUJIb — CTATTi B
JKypHajJaxX, HaAyKOBi mparri, nucepra-
mii, moHorpadii, momosimi;

2) HAyKOBO-NIOUYJAPHUN — Hapucu,
KHUTH, JEeKIIil, cTaTTi;
3) HaBUAJIbHO-HAYKOBUH — MigpyUYHU-

KM, HaBYAJbHI Ta MeTOAWUYHI mOCi0-
HUKU, Iporpamu, 30ipHWKU 3amad,
3aBIaHb i BIpaB, JIEKIIil, KOHCIIEKTH,
HaBYaJIbHO-METOAUYHI MaTepiagu;

4) HAYKOBO-OiJIOBUII — TexXHiUHA JOKY-
MeHTaIia (KOHTPaKTH, iHCTPYKILii,
MOBiJOMJIEHHSA NTpPO BUOPOOYBaHHSA
¥ aHaJisu, GOpMyJaM BUHAXOIiB, pe-
depaTu TOIIO);

5) HayKoBOo-iH(opMaTUBHUA — pede-
paTtu, aHoTarii, maTeHTHi onuCcHU;

6) HayKOBO-IOBiIKOBUII — CJIOBHUKWH,
IoBigHUKHM, KaTajgoru [11].

Koxen 3 HaBegeHUX BUINE KaHPiB
Ma€ CBOI OCOOJIMBOCTi, HAIPUKJIAL, IIPHU
CTBOPEHHI MeIUUYHOTO BUHAXOJYy MEIU-
Ky-HayKOBI[I0 HeoOXigHo omucaTu (op-
MyJy BHHaXomy. ¥ TaKoMy pasi BiH oco-
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0MCTO, KepyHUNCh IIPUHIIUIIOM Oe3Ioce-
PeIHbBOTO BUKOHAHHSA aBTOPCHKOTO AOTO-
BOPY y cdepi 0XOpOHU 3[0POB’sI, OMHUCYE
CBill MeIWUYHHI BUHaAXim y Mexax Hay-
KOBO-ZIiJTIOBOTO KaHPY.

ABTopchbKuii moroBip HeoOXimHO Bin-
pisHATHM Bix iHmMUX (GopM AOroBipHOTO
peryJiroBaHHS BiJHOCHUH IITOJI0 CTBOPEHHS
Ha 3aMOBJIeHHA TBOPYy Hayku. Tak, Ha
MPaKTHUIli HeoOXiTHO PO3MeKOBYBATH aB-
TOPCBKUMU 1 TPYZAOBUII AOTOBOPHU, IO MAE
BaKJIMBe 3HAUEHHS [JIsI BU3HAUEHHS 00-
CATY IIpaB TBOPILA TBOPY Ta MOTO 3aMOB-
Huka. Tak, crt. 429 IIK Vkpaiuwm nepen-
Oauae, 110 «MAWHOBI mpaBa iHTEJIEKTY-
aJbHOI BJIACHOCTI HA 00’€KT, CTBOPEHUI
y 3B’SI3KY 3 BUKOHAHHSM TPYIOBOTO IO-
TOBOPY, HaJleKaTh IIPAIliBHUKOBi, AKW
CTBOPUB Iieil 00’€KT, Ta IOPUANUHIN abo
(isuunit ocobi, me abo y sKoi BiH Ipa-
III0€, CHiJIbHO, AKIIO iHIIIe He BCTAHOB-
JIeHO OOToBOpoOM. ¥ BUIIaAKaX, Iepef-
OaueHMX B3aKOHOM, OKpeMi ocobwucrTi
HeMalfHOBI IIpaBa iHTeJIeKTyaJIbHOI BJac-
HOCTi Ha TaKuii 00’€KT MOKYTh HaJeKa-
TH HOpUAWYHiZ abo @isuuHiit o0co06i,
e abo y SKOi IIpaIfioe IpaliBHUK». 3a-
3HAUMMO, IO AJIA TPYAOBOTO TOTOBODPY
OpUHIUN 0e3mocepeIHbOT0 BUKOHAHHS
He € iCTOTHUM, ajKe IIPAIliBHUK He
MOKe HaBiTh TEOPeTUUYHO [JejieryBaTH
BUKOHAHHA 3a JOTOBOPOM iHIIi# 0co00i,
OCKiJIbKUM BiH BUKOHYye HOro B MeiKax
TPYZLOBUX BigHOCHH, dAKi peryaMmeH-
TYIOThCS Yy BiAIIOBiZHMX MIOCamOBUX iH-
CTPYKIiAX. SIKIITO CTBOPEeHHSA BigmoBim-
HOro 00’eKTa iHTeJIeKTyaJJbHOI BJIaCHOCTI
He BXOIHUTH OO0 000B’A3KiB aBTOpa 3a
TPYAOBUM JOTOBOPOM, TO HIEThCA IIPO
aBTOPCHKUI JOTOBip 3aMOBJIEHHA.

Bapruii yBaru npukJazg BiZoMoro ykpa-
incbKoro Menuka-Haykosia IO. Kosima.
Jlikap 3a ocBiToio, 3 Gesgoranuoo 40-
pPiuHOIO JIiKapchbKOI0 HpaKTHKOi0 Ta 30-
PiYHUM [OOCBiJOM HayKOBO-IIEIAroTiuHOIL
IiATBHOCTi, € JOKTOPOM MEAUYHUX HAYK
Ta npodecopoMm kadenpu xipyprii Xap-
KiBcbkoro HarmiomaabHOro MeIUMYHOTO
yHiBepcurery, IO. Kosdim ymepmie B
VkpaiHi samouaTKyBaB po3poOKy Ta BTi-
JeHHsS METOMiB 030HOTepalii, 1o i mpo-

IOBXKY€E IMpPaKTHUKyBaTH i moremep. Ho-
BU3HA Ta HPIOPUTETHICTh O30HOTepaIii
B JiKyBaHHI IIATOJIOTIUYHMX MIPOIlECciB
niareepm:kena 17 marenTaMu YKpainu
Ta O6inpmt Hik 160 HayKOBUMU IIpaIsaMu
[17]. ¥V miii ocobi rapmMoHiliHO mOEXHAHO
OBi imocracii — MeamKa i HaAYKOBILA.
0. KogiH TakoX € KOHCYJbTaHTOM IH-
CTUTYTy O30HOTepamii i MemobiIagHAHHS.
B Vkpaimi ma mouatky 90-x pp. XX cT.
3 ABASAETHCA TepIna IIKoJa 030HOTepa-
meBTiB. 3aMOBJIAIOUYN BiAIOBiAHI HayKOBi
po3poOKM B 3a3HAUEHOTO aBTOPAa, 3aMOB-
HUK PO3paxoByBaB Ha IIPUHIIUI Oe3Ioce-
peIHbOTO BUKOHAHHSA, MOo3adAK OyB 3a-
IiKaBJIeHUM caMe y OCOOHMCTiCHHX Ta
npodecifiHux xapaKTepUCTHUKAX KOH-
kperHoro BukoHaBna — 0. Kosina. Ili-
KaBUM IPUKJIAIOM OJIA aHAJII3y PO3BUT-
Ky TOpuHIUNY 6e3mIocepegHboro BUKO-
HaHHSA € PO3BUTK BiATIOBiZHOI HayKOBOI
mKoau. Ilig HAYKOBOIO IITKOJIOIO MU PO-
3yMieMo 00’eIHAHHA HAYKOBOI MeIUUHOIL
CIIIJIBHOTY HAa OCHOBi cmijbHOI imei, pos-
POOKHK HOBUX METOAUK OJA JiKyBaHHS
030HOTEpAaIli€l0, BIOCKOHAJIEHHA CTpaTe-
rifl y mpolieci JiKyBaHHSA IAaI[i€HTIB 030-
HoM. KosKHa HaykKoBa IIIKOJIA MAa€ CBOIO
IporpaMHy KOHIENIil0 AJIA BUPIIIeHHS
HaykoBux 3amau. CreriasicTu o0’emgHaHi
B HAYKOBY IIKOJIY, PO3POOJISIOTH JiKYy-
BaJIbHI TaKTUKM A JIiKYBaHHA ME€BHOI
XBOpPOOM, mOOMpalouM AO3yBaHHS IIpela-
party BiAmoBimHO 10 (hisiosoriunoro crany
maIfieHTiB.

ITossBa HayKoOBOl mMIKOJU Oyja 3yMOB-
JeHa MOIIyKaMU HOBUX, OiJbIl e(eKTHB-
HUX METOIiB JIIKYBaHHS BaKKO XBOPUX
HaIieHTiB 3 XipypriyuHuMu, ypOJIOTiUHN-
MU Ta TPaBMAaTOJOTiYHMMHU IIATOJIOTis-
mu. Ta IIUPOKe BIPOBAAIKEHHA METOMIB
030HOTepaIlii B YKpaiHi cTpumyBaJocs
BiZICYTHICTIO BHCOKOAKicHOTO ¥ cepTudi-
KOBAHOTO BiTUM3HAHOTO oO6JamlHAHHS
IJIA 030HOTeparii, a TakoxK odimiiiHoro
mo3Boany MO3 ViKpaiHu Ha TpaKkTHUUHE
3aCTOCYBAaHHA TaKWX METOHiB JiKyBaH-
Hs. | BJacHe 3aBAAKYN CTBOPEHHIO HAYKO-
BOI IMTKOJIM cTaja MOKJMBa mepeajpeca-
IisT BUKOHAHHA 3aMOBJEHHS yYaCHUKAM
BiamoBigHOI IMKOJIM i 3rogu 3aMOBHUKA.
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Imme omuuM mpuKIagoM (OPMYyBaHHSA
HAYKOBOI IIKOJM, IO PO3KPUBAE ITPUH-
nun Oe3mocepegHBOTO BUKOHAHHA, €

HOBUU eram B icropii xapkKiBCbKOI
MIKOJX O30HOTEpAaIleBTiB i Oo30HOTEpalrii
B YKpaini — cTBopeHHA B XapKoBi

Vipaincbkoi acolriarii 0o30HOTEpPAIIEBTIiB
i BUpPOOHUKIB MemoOsafHAHHSA, IMO JO3-
BOJISIE TOMYyJSpU3yBaTH HOBI MeTonu
JIiKyBaHH:A, 00’eTHY€E Ta KOOPAMHYE HAY-
KOBO-IOCJIIIHY, HaBYaJbHY, JiKYBaJIbHY
i imdgopmaniiny gmidapHicT, y Taaysi
030HOTepAaIii, Jae MOMKJINUBICTL cuUcCTeMa-
TU3yBaTH i 3aCTOCYBATH €BPOIENCHKUIl
i ykpaiucbkuii mocBim. UYmenamu YEKpa-
iHCBKOI acorriarii o30HOTepaneBTiB i Bu-
POOHUKIB MeqobIafHaAHHA € MeIUYHI Ha-
BUYaJIbHI yHiBepcuTeTH, akajnemii, HayKo-
BO-IOCJiAHI 1HCTHUTYTH, JiKyBaJbHI
KJiHIKM Bcix ¢opm BiacHocTi, QoHIU
11 opramisamii 3 ycix perioHiB YkKpaiHu,
a TakoyK 3apyOikHi opramisamii [18].
3 BUINIEBUKJIAIEHOTO MaTepiangy 6aummo,
10 MPUHITUTI 0e3mocepeIHOT0 BUKOHAH-
HS aBTOPCHKOTO JOTOBOPY B cdepi oxo-
POHU 3I0pOB’A BaKJIMBUUA y pasi ykja-
IeHHSA JOTOBOPY MisK JIIKYBaJIbHOIO KJIi-
HiKOI0 Ta BUPOOHMKaMU MenoO0JiagHAHHS
IJs1 CTBODEHHS Ha 3aMOBJIEHHSA II€BHOTO
o0JIafHAHHS.

Y ropuauuHill IpaKTHUIll icHye IIpele-
IEeHT BUHUKHEHHS IUBiJIbLHO-TIPABOBUX
BiHOCUH y cdepi oXxOpoHU 370pOB’d. K
HaM BifoMO, He BCi IIMBiJIBHO-IIPaBOBi
moroBopu y c(epi 0OXOpoHH 3m0pPOB’SA
0(POPMITIOIOTHCST ABTOPCBKUM JOTOBOPOM.
Hanpukiaan, MertoguuHa peKoMeHIaIlis
«3acTocyBaHHsA 030HOTEpAaIlii B HeBPOJIO-
rii» saTBepa:kerno MiHicTepcTBOM 0XOpO-
HU 310poB’a Yipaium Bix 23.01.2007 p.
[19]. PospobHukamu 1iei pekoMmeHZAIrii
e¢ XapKiBchbKa MeIWYHA aKaJeMid micisa-
OUILJIOMHOI OCBiTHM, YKpaiHChKa acoiria-
I[isT 030HOTEpameBTiB i BUPOOHUKIB Me-
IobnagHaHHA Ta IHCTUTYT O30HOTeparii
Ta MemoOgamHauHs. Hapn miero meTomu-
KOO IpAaIfoBaB BeJIUKUN aBTOPCHKUI KO-
JEeKTHUB, KOXKHa 3 ocib 3pobusa csiii iH-
TeJeKTYaJbHUII BHECOK B PO3POOKYy Me-
Tonuku. Ha TakomMy IpUKJaAi Mu
OPOCTiAKYEMO TPYAOBI BiIHOCMHU MiiK

mpaliBHUKaMU BUINeHA3BAHUX YCTAHOB
i KepiBHUKamMu Iux ycramoB. Taki Bia-
HOCHMHU MU He MOKeMO BijHeCTH IO aB-
TOPCHKUX ITPABOBiTHOCUH 3 YKJIAAEHHAM
aBTOPCHKOTO IOTOBOPY, aJie MOXKJIUBE 3a-
CTOCYBaHHA IPUHIIUNY 0e3locepeqHboTo
BukoHaHHdA. IIlo € BayKJUBUM Iix yac
CTBOpPeHHA HayKoBoro TBopy (Meronuu-
Ha peKoMeHaIlia «3acTOCyBaHHSA O30HO-
Teparii B HEBPOJIOTii»).

OsoHoOTepamia mpm BariTHOCTiI cmpu-
ATJANBO BILJIMBA€ Ha XPOHIYHI 3aXBOpPIO-
BaHHsSA, IM0 OyJam y BariTHol XKiHKH
o 3a4aTTs, BOHA 3amobirae sarocTpeH-
HI0O TAaKMX 3aXBOpPIOBaHb. Bararo Barir-
HUX JKiHOK, 0COGJMBO B OCTAHHBOMY
TpUMeCTpi  BUHOIIYBaHHA AUTHUHU,
CTPasKJaloTh BiJ CUJIBHOTO 0OJIO B [i-
JAHII TomepeKy Ta cyraobax [20].
JIlikap-o30HOTepameBT 3 OaraToJyiTHiM
IocBimoM pobGoOTM 3 BATITHUMHU KiHKaMU
OpoBONAYM  KJIHiIUHI  gociimkeHHA
Ta MeAuKO-0i0oJIOTiuHI eKcImepuMeHTH,
He IMOPYNIIyIoUYM 3aKOHOIZAaBCTBO YKpai-
HU: 3a 4. 3 cr. 281 IIK Ykpainu menwmu-
Hi, HayKoBi Ta iHIII mOCHigZM MOMKYTH
TMPOBOAUTHUCS JIUIIIE II[OJO0 TOBHOJITHBOL
miesmaTHOl (hisuuHOI 0cobu 3a ii BiTbHOIO
3ropoio [3], cT. 45 OcHOB 3aKOHOJaBCTBA
VKpaiHu mIpo OXOPOHY 3IA0POB’SA IIOI0
3aCTOCYBAaHHS MeIUKO-Oio/soTiyHMX eKc-
nmepuMeHTiB Ha Jwooaax [21], sacTocoBy-
BaB CBOIO OCOOJIMBY MEJOAUKY B 030HOTE-
parii 3 BBeIeHHAM B OPTraHi3M JOIIOMIiK-
HOI rasomomiOHOI peuoBWMHHU, AKa
moJiertiryBaJia 6isib B cyrsaobax Ta Imoire-
Pery i micasa BariTHocTi 0inb He TypOy-
BaB JKiHOK. CBili HayKOBUII pe3yJabTaT
iHTeIeKTyaJIbHOI BJIACHOCTI BiH 00’€KTHU-
BidyBaB y (opMi HayKOBOro TBOPY ¥
cepi oxopoHm 3mM0poB’sa. 3alliKaBieHi
B I[iff MeTOAUIlL CY0’€KTU MOXKYTH YKJa-
CTH aBTOPCHKUU JOTOBip 3 aBTOPOM BiKe
CTBOPEHOTO HayKOBOTO TBOPY B cdepi
OXOPOHU 3m0pOoB’si. B momanbImiii cmis-
mpalli 3aMOBHUKA Ta JiKapA-HAYKOBILI
IIpU CTBOPEHHiI TBOPY y cdepi 0XOpOHU
3I0pPOB’A B MaiiOyTHHOMY, 3aMOBHUK Mae€
MpaBO BU3HAYUTHU IPUHITUI OGesmocepes-
HBOTO BUKOHAHHS cepeJi iCTOTHUX YMOB
aBTOPCHKOTO JOTOBOPY 3aMOBJIEHHS.
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OT:Ke, IpU YKJAJEeHHI aBTOPCHKOI'O I0-
roBOpPY 3aMOBJIEHHSI IPUHIUIY 0Gesmoce-
PeIHbOr0 BUKOHAHHS HAJEXKHUTHb MicIie
cepes iCTOTHMX YMOB, TOJi 3aMOBHUK
Oyzme BIIeBHeHWII, III0 aBTOp Oesmocepe/-
HbO BUKOHAB, CTBOPUB TBip.

ABTOp TIPOMOHYE BBECTHU BiAIIOBifgHE
TMOJIOYKEHHSA IO aBTOPCHKOTO JOTOBOPY:
«TIPUHIIUT 0e3mocepeIHbOTO BUKOHAH-
Hs», M0 OyJae CIPAMOBAHUN Ha MOCHAT-
HEeHHA BiIIIOBifIHOI MeTH, a came IIUPIIIE
Po3KpuBaTH 000B’sIB0K aBTOpa Oesmoce-
PeIHBO CBOEIOD TBOPUOIO IIPAIIEI0 CTBOPU-
T 00’€KT 3000B’ A3aHHA.

Or:xe, mpuHIIUI 6e3IocepeaHbOT0 BU-
KOHAHHS aBTOPCHLKOTO [OOTOBOPY —
000B’sI30K aBTOpa CBOEI0 TBOPUOIO IIpa-
1[ef0 BUKOHATU 3000B’sI3aHHSA OCOOUCTO
mepes 3aMOBHHKOM S3TifHO 3 yMOBaMu
yroAu Ta BUMOTaMH’ 3aKOHOJABCTBA.

IIpu mopyuieHHi 060B’A3KY 0COOMCTO
CTBOPUTHU, BUKOHATH POOOTY 3aMOBHUK
Ha MiAcTaBi MOPYINIeHHA OpUHIUOY 6es-
mocepeHHOT0 BUKOHAHHSA Ma€ IIpaBo Po-
3ipBaTM aBTOPCBLKUI AOroBip i 3acrocy-
BaTHU CaHKIii, mpommcaHi B mOTOBOpPi
1100 IOPYIIEHHS aBTOPOM O000B’A3KY
0COOMCTO CTBOPUTU TBip, AKUH € 00 €K-
TOM [OOTOBOPY. YKJamamodyu TOTOBip 3
MeBHUM aBTOPOM, 3aMOBHUK MAae€ OyTH
BIIEBHEHUH, M0 TBip Oyae CTBOPEHO OCO-
6ucroio mparieo aBTopa. Omike, mepeza-
ya mpaB i 000B’sI3KiB, 3MiHa aBTOPCHKO-
To KOJIEKTHUBY TOIIO MOKe BimOyTucs
JuIIie 31 3roAu 3aMOBHHKA i B TaKOMY
pasi BHOCATHCSA IIEBHI 3MiHM B JOTOBIp.
ITpu mpomy MoBa iifie Ipo cy0’€KTiB, AKi
BHOCATH CBilfi BHECOK B CTBOPEHHS HAY-
KOBOTr'0O TBOPY. 3aJIlyUyeHHS [0 CTBOPEHHS
TBOPY CY0’€KTiB, AKi CIIPUAIOTH aBTOPY
TeXHIUHO, I[IJTKOM MOJKJINBE HAaBITH 0e3
MOTOMKeHHsS i3 3aMOBHUKOM, HAKIIO
TiJIbKHY iHIIIe He 00YMOBJIEHO B JJOTOBOPI.

3 BUKJIAIEHOTO BHIe MaTepiany
MOJKeMO OiliTH BUCHOBKY, IO IOPYIIIEH-
HS TPUHIUHY 0e3MocpefHbOTr0 BUKOHAH-
HA aBTOPCBKOTO JOTOBOPY MOIKJIUBE
JUIlle B Pe3yJbTaTi HaBMUCHUX Oill aB-
Topa. He Moske OyTu BUIPABOAHHAM MIJIs
aBTOpa: HparHeHHA 3aKiHUUTH TBip 10
00YMOBJIEHOT'O CTPOKY, a TOMY 3aJyYUTH

IO BUKOHAHHS TBOPY IHIINX cIemiai-
CTiB, aJsKe, B TaKOMY BUIIQAKy HAyKO-
BUii TBip OyJe CTBOpPeHUI He BJACHOIO
mpaleo aBToOpa, TOMY BTpadyae O3HAKY
TBOPYOTr0 XapakTepy, CyThb i (imocodiio
B ctepi aBTOpchbKOTO mpaBa. ida Hexno-
IyIlleHHA Iepeajpecallii BUKOHAHHA 3a-
MOBJIEHHA IiHINIMMM cIeliajicraMu, AKi
He BKasaHi B aBTOPCHLKOMY OOTOBOpIi,
TIPOIIOHYEMO CTOPOHAM JOTOBOPY IIPOIIHU-
caTy TOJIOYKEHHA IMOJ0 IPUHIUNY 0e3-
MocepeHbOT0 BUKOHAHHA Jis IOPUANY-
HOTO B3aKpimmenHa GaxKTy CTBOPEHHS
HaYKOBOTO TBOPY BJACHUMU TBOPUYUMU
3YCUJLIISIMU aBTOPa TBODY.

Or:ke, ImicTaBol BUHUKHEHHS IIpa-
BOBUX BimHOCHMH y cdepi 0XOpoHHU 310-
poB’a y 6ijabIllocTi BUIAAKIB € aBTOP-
CbKUU OroBip. ¥ aBTOpPChKOMY IIpaBi He
MicTUThCA cIelliaJIbHUX HOPM, IO pery-
JII0I0OTH JOTOBiIpHI BigHOCMHU came Y
cdepi 0xXopoHU 3MOPOB’si. ABTOPCHKi mO-
TOBOPHW, BUKOPHUCTOBYBaHI y 3a3HaueHii
cepi, xapaKTepusyoOTLCA BEJIUKOIO Pis-
HOMAaHiTHiCTIO i iM mpuTamMaHHiI IK 3a-
rajbHi BJIAacCTUBOCTI, Tak i meBHi BigmiH-
HOCTi, AKi JO3BOJISIOTH BiJOKPEMJIIOBATHU
ix Bim immmmx morosopiB. Toxk BUKOpU-
CTaHHA TBOPiB HayKu y cdepi oxopoHHU
3I0POB’S iHIIUMHU ocobaMu MoOKe 3MIiii-
CHIOBATHCS Ha ITiZICTaBi aBTOPCHKOTO JI0-
roBopy. IlpuHiun 6es3mocepemIHbOTO BU-
KOHAHHSA aBTOPCHKOTO JOTOBOPY y cdepi
OXOPOHU B3I0POB’S BapTO BigHeCcTH 10
IpeaMeTa aBTOPCHKOTO OOTOBOPY, AKUM
PO3SKPUBAETHLCA B iCTOTHUX YMOB JJOTOBO-
pPy: aBTOp B3000B’S3y€ThCSI CTBOPUTHU
BJIACHOIO ITpAIlel0 Ta BJACHUM JJOCBiJoM
TBip i B yCTaHOBJIEHUII JOTOBOPOM CTPOK
mepenaTy CBiMl TBip iHHIIN cTOpOHi mJs
BUKOPHUCTAHHA. @
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Hapamenko E. IIpuHIMNO HeIOCPeICTBEHHOTO HCIOJHEHUS aBTOPCKOTO TOroBOpa
B c(pepe oxpaHbI 3M0pOoBhA. CTaThA IOCBAINEHA WMCCJIETOBAHUIO IPUHIIUIIA HEIOCPe[-
CTBEHHOTO MCIOJIHEHUS aBTOPCKOTO JOTOBOpa B cdepe OXpaHbI 30POBhA. B mamHol Hayu-
HOII cTaThe MPOAHAJIU3UPOBAHBI TPeOOBaHUA, Kacalolluecsd IIPUHIIMIA HeIloCPeICTBeHHO-
O WCIIOJIHEHUA B MEIUIIMHCKOM OTpac/ii, IMIPOoaHaJIM3WPOBAHO 3aKOHOAATEJILCTBO YKpa-
UHBI 1 3apy0e’KHBIX cTpaH. ABTOPOM 000OCHOBAH BBIBOJ O TOM, UTO YKA3aHHBINA IMPUHITUI
ABJIAEeTCA HEOOXOAWMBIM 3JIEMEHTOM IIPM COCTaBJIEHHUM aBTOPCKOTO OOToBOpa B cdepe
OXPAaHbI 3JOPOBbA.

Kawouesvle caosa: 1oroBop, aBTOPCKUMA JOTOBOP, 3APaBOOXPaHEHUE

Illiashenko E. Principle of direct execution of the copyright agreement in the sphere
of health care. The article is dedicated to a research of the principle of direct execution
of the copyright agreement in the sphere of health care. The demands inherent to the
principle of direct execution in the sphere of medicine along with national and interna-
tional legislation are analyzed in the scientific article. The author has come to conclu-
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sion that the main participants of intellectual creative activity are the persons conduct-
ing inventive, pedagogical, scientific and technical activity.

The possibility of reproduction of creative result, achieved by the author of piece of
art, third persons, is one of the reasons of appearance of copyright legal relations.

The order of entering into the copyright agreement is defined by the Civil Code of
Ukraine and the Law of Ukraine “On Copyright and Related Rights”. Contractual form
of piece of art’s usage guarantees realization and protection both non-proprietary and
proprietary rights of the author. This form satisfies the interests of the clients due to
the fact that they are purchasing separate rights to use the piece of art, non-belonging
to the other persons, and in connection with this they are able to cover expenses on re-
production and distribution of piece of art and to receive remuneration. In addition, the
society is also interested in contractual usage of piece of art, because such form stimu-
lates creative activity of citizens and promotes spiritual and scientific development in
the state.

The Law of Ukraine “On Copyright and Related Rights” defines a copyright agree-
ment as an agreement, in accordance with which one party (the author or other person)
shall transfer proprietary rights to the other party to the agreement.

The copyright agreement shall be the agreement, in which the substitution of the author-
executor is not allowed under any circumstances.

The main duties of the author comprise a direct execution by the author him/herself
and transfer of the piece of art to the other side. The piece of art shall meet the condi-
tions and requirements, defined by the parties — it can be a piece of art of a certain
kind of literature, genre, designation, scope etc. The requirements to the scientific work
of art — article, brochure, monograph, manual — are defined in the same way.

The author offers to introduce the notion “principle of direct execution” in the copy-
right agreement, aimed to more thoroughly reflect the author's duty to create the object
of obligation by his/her own creative work. The contents of the copyright agreement
shall be built on this principle.
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ABTOPCbKE NMPABO

ITPOBJIEMATHKA PECCTPAIIII
DOOTOI'PAPIYHUX TBOPIB
B YMOBAX IIN®POBOT'O CEPENOBHUIITA:
YKPAIHA, CIIIA TA BEJIUKOBPUTAHISA

Ouasra ¥Yiirtina,

acnipanm, monodwuil Haykosuil cnigpodimuuk HI[I inmenexmyanvbHol eiacHocmi

HAIIpH Ykpainu

Y crarTi posrismaeThcs mpobaemMaThKa peecrtparii 06’eKTiB aBTOPCHKOro IpaBa
Ha mpukJjaazni ¢gororpadiuaux TBopiB. IIpoBemeno anamia cxeM, BiAIOBIAHO OO0 AKUX BOiH-
CHIOETHCA peecTpallig aBTOPChKHUX IpaB Ha ¢ororpadiuHi TBOpM y TakKuxX KpaiHax,
Ak Ykpaina, CIITA rta BemukoOpurania. BuciioBieHa IPOMO3UIlis MO0 3MiHU IIPOIlECY

peecTpailiii aBTOPChKUX IIPaB.

Kawuosi cnosa: aBTOpChbKe IIpaBo, (orTorpadiunmii TBip, peecTpalliss aBTOPCBKOTO
mpaBa, peecTpania mpaB Ha (ororpadiuHuii TBip

OxuuM 3 HAWBaKJIUBIINIUX TPUHITU-
B cyYacHOTO aBTOPCHKOTO IIpaBa € Ipe-
3YMIIIisI aBTOPCTBa, TOOTO aBTOPCTBO BU-
3HAETHCS IOPUAUYHO JOCTOBIiPpHUM, TKIIO
He Oyme moBeneHo 3BopoTrHe. [IpaBo aBTO-
pa Ha CTBOPEHUH HUM TBip BUHUKAaE 3
MOMEHTY cTBopeHHsA TBopy. Ili HOpM™MU,
sakpingeHi B DBepHcbKili KOHBeHITil
PO OXOPOHY JIITEPATYPHUX i XYTOXKHIX
TBopiB (m. 2 ct. 5) [1], mepexbauaoTh
BiZicyTHicTh, HeoOXimHOCTI peecTpalrii aB-
TOpchbKUX npaB. OgHaK IUTAHHS, Ha-
CKIJIBKM TaKuU# migxis € mpaBUJIBHUM,
BCe IIle JIUIITAE€ThCA aKTyaJIbHUM.

BigmoBigHO m0 umHHOI cucremu pe-
ecTparii aBTOpPCHKUX IIpaB, aBTOp Iicuas
CTBOPEHHS TBOPY OTPHMYE BCi MOMKJIMBI
MallHOBI Ta HeMaWHOBi mpaBa Ha TBip.
OxHak B yMoBax Iu(MPOBOTO PO3BUTKY
Ta BEJIUKOTO BIJIUBY Mepe:ki ImTepuer
Ha CyCIIiJIbHE KUTTA, TaKa cucTeMa 3a-
XHUCTY BiKe He € e()eKTUBHOIO.

3 oxHOro GOKYy, aBTOpP CIpaBIi OTpHU-
My€ BeChb CIIEKTP IIpaB IIOJ0 CTBOPEHOTO
HUM TBOPY 3 MOMEHTY HMOTO IOSABHU, IIPOTE
3 Apyroro GOKY, YacTO aBTODP OTPUMYE
3HAYHO INIUPINe KOJO IIpaB, aHiyK BiH IIO-

Tpebye. CydacHUII PO3BUTOK TEXHOJOTI
MPU3BOAUTEL A0 TOTO, IO 6araTo aBTOPiB
i miauiB y raJsysi aBTOPCHKOTrO IIpaBa 00-
CTOIOIOTH BiIKPUTUHN MOCTYI AJS TYyOTiKU
IO BJIACHUX TBOPiB, HamoJATAlOUYM HAa
3MiHI 3aKOHOJABCTBA B rajy3i aBTOPCHKO-
ro mpaBa. 3BiCHO, MOKHA BKasaTU TaKUM
aBTOpaM, II[0 BOHM He 3000B’s3aHi KOpH-
cTyBaTHUCA BCiMa HaJaHMMMW iM IIpaBaMu,
IpoTe BJACHE CHCTEMA IXHBOTO 3aXUCTY
3HAYHO BIIJIMBA€, 30KpPeMa, i Ha piBeHb
miparcTBa B 1i#i cdepi. Kpim 1mboro, o6-
Me)KeHHsS [OOCTYyIy A0 O0’€KTiB aBTOp-
CHKOT'0 IIpaBa 3HAYHO BILJINBAa€ Ha PiBEHb
KYJbTYPHOTO PO3BUTKY CYCIIiJILCTBA.
Hanpuxian, 3a cydJacHOIO CXeMOIO
3IifiICHEHHA aBTOPChKUX IIPaB, aBTOP
CTBOPIOE TBip, IMyOJIiKye HOro Ta ILIAHyeE
KOPHUCTYBAaTUCA HUM BUKJIIOYHO B TaKO-
My pycJai, To6To my0OJiKyBaTu HOro IIpu-
MipHUKY ¥ OTPUMYBATH 3a Ile BUHATOPO-
ny. Iama ocoba Bupimiye 3MiHUTHU Iieit
TBip — IIepeKJacTu TeKCT, Biapemarysa-
1 (dororpadiio, 3poduUTU apaHKyBaHHSA
mysuku. Ilo-mepire, moTpi6bHO OTPUMY-
BaTU JO3BiJ aBTOpa Ha Ie, AKUN He 30U-
paBCs OTPUMYBATU BUHArOpoAy 3a TaKe
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BUKOPUCTAHHA CBOTO TBODPY. Ilo-mpyre,
AKIIO 3MiHUTH TBip 0e3 m03BOJIy aBTOpAa,
TO OyAyTh MOPYIIEHi oro mpaBa, AKi B
I[iJIOMy O MOMEHTY IIOPYIIIeHHs He OyJu
noTpiOHi aBTOpPY.

A Temep pO3TJIAHEMO [EI0 iHIIY CHU-
cTeMy 3aXUCTy. ABTOD CTBODIOE TBip, BiH
IJIaHY€ OTPUMYBATH BUHATOPOAY TiJIbKU
3a PO3MOBCIOIKEHHSA IIPUMipHUKIB TBOPY
MPOTATOM 5 POKiB, Ta OTpPUMATU IIEBHY
cymy 3a Iei yac. Bin peecTpye 11e cBoe
IpaBo Ha TBip, CIJIAYYye NepyKaBHUM BHe-
COK y pO3Mipi, III0 BUPaXOBYEThCA Bif-
HOBIHO [0 CyMH, AKY BiH IJIaHY€ OTPU-
MaTH N0 3aKiHYEHHIO CTPOKY OXOPOHU
tioro mpaBa. IHIa ocoba Bupilye mepe-
KJacTH Iieii TBip, BOHa MoOsKe Iie 0es-
TEePeITKOAHO 3poOouTy 6Ge3 AO3BOJy aBTO-
pa. AnsKe, BOHA He 3auillae IIpaBa aBTOpa,
IIPOTEe CYCIiJILCTBO OTPUMYE IIepeKJa,
AKUHA He IJIAaHYBaBCSA aBTOPOM.

fAxiio K ocoba Bupimmiaa He3aKOHHO
OTPHMYBATU BUHATOPOAY 3a PO3MOBCIOJ-
JKeHHA NPUMipHUKIB aBTOPCHKOTO
TBOPY, TOOTO MOPYIIYE€ 3apeecTpoBaHe
aBTOPCHbKE IPaBO, TO BOHA IIOBUHHA BU-
IJIATUTH aBTOPOBi ImTpad y posmipi oT-
puMaHoi rpoiroBoi cymu. fkimo, ocoba,
110 MOPYIIINJa IIPaBO He MOYKe BUILJIATU-
T MmITpad, TO aBTOP OTPUMYE IO CYMY
Bi mep:kaBM 3a pPaxyHOK THUX KOIITIB,
AKi cmauyrloThea I peecTpallii mpasa.
OT:Ke, IO 3aKiHUYEHHI CTPOKY OXOPOHM,
AKUHA MOKHA TOJOBXKUTHU 32 OAKaHHAM,
BUKJIIOUHO BiJi aBTOpa 3aJIesKUTh, YU OT-
puMae BiH cyMy, AKi maHyBasB.

IIa cxema BuMarae o00B’A3KOBOI pe-
ecrpariii aBTOPCBKUX TIIpaB, OJHAaK
€ 3HAYHO OiJbII e(peKTUBHOIO B CyUaCHO-
MY CYCITiJIbCTBI.

ITorpi6bHO 3a3HAUNTH, 1110 000B’I3KOBA
peecTpallia aBTOPCbKUX MIpaB Ha TBOPU
MOKe JaTU 3HAUHI IOKPAIeHHSA CHCTe-
MU 3aXHUCTy IIpaB aBTopa B Mepexxki IH-
TEPHET, OCKIJIbKU 3al[iKaBJIeHUM B OXO-
POHIi Ta 3aXWCTi aBTOPCHKOTO IIpaBa Oyze
BXXe He JIUIle aBTOD, ajie I AeprKaBa.

IloBeprarounck 40 YMHHOI cucTeMU
peecrparii, 1e pas IOTPiOHO HAroJo-
CUTH, III0 PEECTPAIlisd aBTOPCHKOTO IIpaBa
He € 000B’A3K0BOI0, OCKiJIbKKM OXOpPOHA

aBTOPCHLKUX IMpaB He BUMATa€ HiAKUX
dopMaIbHOCTEN 1 He 3aJeKUTh Big IXHIX
IMiHHOCTi, MPpU3HAYEHHS TOIIIO.

Posriisaemo ocobamBocTi peecrparrii 3a
YUHHOI0O cxeMoio (ororpadiuyHMX TBOpPiB
B YKpaiHi Ta 3apy0isKHUX KpaiHaxX.

BcecBiTHS KOHBEHIIisI PO aBTOPCHKE
mpaso 1952 p. micTuth HOpMU, AKi BU-
3HAYAIOTh, III0 JOCUTHh POBMICTUTH BJaC-
He Ha (oTorpadii indopmariio npo aBTo-
pa B Takomy (opmari «© Im’a IIpisBumie
aBTOpa, PiK IepIIoro OomybJiKyBaHHS»
[2], manpukaan, © Oabra Yairina, 2015.
OpHak OyBalOTh BUIIAAKK, KOJI PEECTpa-
misg HeoOXimgHA, HANOPUKJIAA MOJA IIif-
TBEP/’KEHHA aBTOPCBKUX MpaB, abo mpu
nepegavi MaiHOBUX IIPaB TOIIO.

Hep:kaBHa peecTpallid aBTOPCHKOTO
npaBa B YKpaiHi 3xilficHIoeThcA BiAmo-
BimHOo mo 3akoHy YKpainu «IIpo aBTOp-
cbKe IIpaBO 1 cyMmikHiI mnpaBa» Bif
23.12.1993 p. [3] ta IlocranoBu Kabine-
Ty MinicTpiB Ypainu Big 27.12.2001 p.
«IIpo mep:xkaBHY peecTparlirzo aBTOPCHKO-
ro mpaBa i AOroBOpPiB, AKi CTOCYIOTHCS
mpaBa aBTopa Ha TBip» [4]. Peectpaiito
sniticuioe [ep:kaBHa ciayskba iHTENIEKTY-
aJIbHOI BJIaCHOCTI YKpaiHu.

IcaytoTh Tpu Bumu peectpariii :

1) peecTpallis aBTOPCHKOTO IIpaBa Ha
TBip;

2) peectpallii aBTOPCHKOTrO IIpaBa Ha
cIy:K00BUI TBip;

3) peecTpallis mOroBOpiB, AKi cToCy-
IOThCA ITpaBa aBTOpa Ha TBIp:

* peecTpalia IOroBOpy HIPO Iepenavy
(BimuysKeHHA) MaWHOBUX IIpaB Ha
TBip;

s peecTpallia JOroBOpPY IIPO Iepenayvy
BUKJIIOUHOTO IpaBa Ha BUKOPHUCTAH-
HS TBODY;

- peecTpallifg JOroBOPYy HpO Iepenavy
HEBUKJIUHOTO IIpaBa Ha BUKOPU-
CTaHHA TBODY.

HeobxigHuMu mOKYMeHTaMM IJis pe-
ecTparrii aBTOpChKOTO IpaBa Ha (oTorpa-
(iune 300paxkeHHa €:

*3aABa YKPAIHCHKOIO MOBOIO, IIIO CKJIA-
IaeThbCcA 3a BCTAaHOBJIEHOIO [lep:kaB-
HOIO CJY:K00I0 iHTe/IeKTyaJ bHOI Bjac-
HOCTi (hopMmoI0;
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* IPUMipHUK TBOPY y MaTepiajabHii
¢opmi. Bigmosigmo mo a63. 7 m. 15
ITocranoBu Kabimery MinicTpiB
Vikpainu «IIpo mep:xaBHY peecTpa-
I[if0 aBTOPCHKOT'0 IpaBa i JOroBOpiB,
AKi CTOCYIOTBbCA IIpaBa aBTOpa Ha
TBip» TBOpH 06pPA30TBOPUOTO MI-
crenTBa, ¢ororpadiuHi TBOpU, 30-
KpeMa ¥ TBOpY, BUKOHAaHi cmocoba-
Mu, moAi6bHuMu g0 Qdororpadii,
inrocTpamnii, xapTtu, mJaaHU, Kpec-
JeHHdA, ecKism, miaacTudyHi TBOpH,
IO CTOCYIOTBhCS reorpadii, reoJorii,
Tomorpadii, TexHiKM, apxiTeKTypu
Ta iHmux chep AiAIbHOCTI — y BUT-
aani  ¢ororpadiit (3a morpedbu —
KOJBOPOBUX) PO3MipOM He MeHIIe
Hixk 9%¥12 cm abo ciaiigiB um Ha
eJIeKTPOHHOMY HOCii, abo y BUTIAML
KOIIili Ha ImamepoBOMY HOCIT;

3a HaABHOCTI JOKYMEHT, AKUI CBif-
4YuTh Opo (PaKT i JaTy OUNPUIIOSHEH-
HS TBODY;

« IOKyMeHT ab0 KOIifg JOKYyMeHTa IIpo
ciiaTy 300py 3a MiAATOTOBKY OO pe-
ecTpaillii aBTOpPCHLKOro IIpaBa, abo
KOIIil0 JOKYMEHTa, IO IIiATBEPIKYE
HaABHICTD MiJIbTI;

* IOKYMEHT INIpo cIjaTy 300py 3a
oopMJIeHHS Ta BHUAAUYY CBimoITBa
YK KOIIiI0 JOKYMEHTAa, IO IIiATBEPH-
KY€ HaAsIBHICTB IIiJIbT;

* IOBipeHicTh, 0DOPMJIEHY B yCTAHOB-
JIEHOMY TIOPAJKY, AKIIO 3asdBKa IIO-
IaeTbCcA OOBipeHO0 0c000I0.

3adaBKa Ha PEECTPAIlil0 aBTOPCHKOTO
mpaBa Ha CJY:KO00BUil TBip, OKpiM mepe-
paxoBaHUX BHINle MaTepiaiB, IMOBUHHA
MiCTUTHU IIle ¥ OOKYMEHT, IO ITiATBep/I-
JKy€, KOMY HajeKaTh MalHOBI mpaBa iH-
TeJeKTyaJbHOI BJIACHOCTI Ha 00’€KT,
CTBOpPEHUIl y 3B’sABKY 3 BUKOHAHHIM TPY-
IOBOTO moroBopy (Bizmosimmo mo cT. 429
IIK Vkpaiumn) [5].

Posrsian sagBKu Ta OPUNHATTA Di-
IIeHHA IIPO peecTpariio aBTOPCHKOTO
mpaBa Ha TBip abo mpo BiZMOBY B pe-
ecTparil 3miMCHIOETHCA IIPOTATOM Mics-
A Bif maTw HAAXOMKEeHHS HPaBUJIBHO
ohopMIIeHNX JOKYMeHTiB 3adABKHM (m. 17
ITocranoBu KabGimery MinicTpie Vkpai-

Hu «IIpo mep:kaBHY peecTpalliio aBTOP-
CBLKOTO IIPaBa i JOroBOPiB, AKi CTOCYIOTH-
cs IIpaBa aBTOpa Ha TBip»).

SKiio 3asgBKa BifIoBizae BCTaHOBJE-
HUM BUMOTaM, NPUUMAETbCA PillleHHSA
IIPO PeecTpallilo aBTOPCHLKOI'O IIpaBa Ha
TBip. B inmomy Bunmaaxky 3agBHUKY HaH-
CHUJIAIOTh OOTPYHTOBaHE pPiIlleHHA IIPO
BigmMoBy B peectparii. IIpu nromy moky-
MEeHTHU, IOJaHi 3aABHMKOM Ha peecTpa-
1ifo, oMy He MOBEPTAIOTHCH.

Ha migcraBi pimreHHs IIpo peecTpalriio
aBTOPCHKOTO IIpaBa Ha TBip i 3a HasgBHO-
cTi JOKyMeHTa IIpo cmjary 30opy 3a
oopMIeHHSA Ta BHUAAUY CBiZoIITBa Bimo-
MOCTi PO PeecTpaIiio aBTOPCHKOTrO IIpaBa
Ha TBip 3aHOCATBCA OO0 lepskaBHOTO pe-
€CTPY CBIZOITB IIPO peecTpaliio aBTo-
pchKoro mpasa Ha TBip. [atoio peecTpa-
IIii aBTOPCHKOTO IpaBa Ha TBip € maTa 3a-
HECEeHHSA BiJOMOCTEN ITPO PeecTpalliro 1o
Jlep:KaBHOTO PEECTPY CBiAONTB IpPO pe-
€CTpaIlilo aBTOPCHKOTO IIpaBa Ha TBip.

Bupmaua cBimomTBa 3milicHIOETHCA
Hep:xaBHOIO CIIy:K00I0 iHTEJNeKTyaabHOL
BJACHOCTI YKpaiHM B MiCAYHHUN CTPOK
Bim matu peecrparii. CBimomTso Buma-
e€Thcs Oea3lmocepeqHbO 3asABHUKY, HOTO
moBipeHui# ocobi a6o HajcHUIAETHCA Ha
agpecy, 3a3HaueHy B 3asBi.

BigomocTi mpo peecrpailiito aBTOp-
CbKOI'0 IIpaBa i [OTroBOPiB, AKi CTOCYIOTh-
cdA TpaBa aBTOpa Ha TBip, MyOJIiKyIOTHCS
B KaTaJyodl ycix Jep:KaBHUX peecTpariiit
aBTOPCHKOTO mpaBa llep:KaBHOI CIyKOU
iHTeJeKTyaJbHOI BJIACHOCTI YKpainu
«Karamor mep:xaBHOI peecrpaIlrii» Ta B
odimitimomy 6rosereHi ep:kaBHOI CayX-
O0u iHTeJIeKTyaJIbHOI BJIACHOCTI YKpaiHu
«ABTOpCHKE IIPaBO i cyMiKHi mpaBa» .

3axonogascTtBo CIIIA Taxko)x He BHU-
Marae 060BSI3KOBOI peecTpallii aBTOPCHKO-
ro IpaBa, IpoTe Iependadae AOOPOBIIBHY
Iep:kaBHY peectparttito. 3 1978 p. y CIITA
Iie TTOJIOKeHHSA PO aBTOMAaTUYHE BUHUK-
HEeHHS aBTOpPChbKoro mpaBa. /o 1978 p.
IisfJio MpaBMJIO, 3TiTHO 3 AKUM HeoOXim-
HOI0 YMOBOIO OXOPOHH TBOpY OyJia IoTo
peectpariis. [iaa TBopy, ony0JiKOBaHOTO
micas 01.03.1989 p., mosHaueHHS aBTOP-
CBbKOIro IIpaBa € goOpoBinpHEM. OmHaK
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omyoaikoBaui mo 01.03.1989 p. TBopuU 1I0-
BUHHI MicTUTU Taxke MO3HAUYEHHSA, iHaKIIIe
HA HUX He IOIITUPIOETHCA OXOPOHA.

Xoua moO3HAYEHHSA TBOPY € CHOTOIHI
ITOOPOBiIBHUM 3aX0JOM 3TiZHO i3 3aKo-
nomasctBom CIITA, BOHO Mae IepeBaru,
OCKiJIBbKMH:

-inopmye rpomajachKicTh IIpo Te,
110 NeBHUU TBIp OXOPOHAETHCA aB-
TOPCBKUM TIpaBoM (i TaKUM YMHOM
«BigIAKy€e» TOTEHI[IMHUX IOPYIII-
HUKIiB);

-imeHTH(}iKy€e BIaCHUKA aBTOPCHKOTO
mpaBa Ta pik mepimoi myOsikarrii
(TakuM YMHOM HAaJa€e TPeTiM ocobam
KOHTaKTHY iH(popMaIlio njs oTpu-
MaHHA JIiIeHsii).

AKT TIpo aBTOpPCHKE IIPaBO HAALJIAE 3a-

peecTpoBaHUIl TBip IIEBHUMHU IIepeBaraMm:

« AKIIO TBip 3apeecTpoBAaHUIl IIPOT-
TOM 5 POKiB 3 maTu iioro omyGJiKYy-
BaHHS, PEECTpaIid CJYyrye B Cyni
IIEePBICHUM [JOKa30M YUHHOCTL aBTOP-
CBKOTI'0 IIpaBa Ha Hel;

* AKIIO peecTpallisa 3aificHeHa IIPOTS-
rom 3 MicsIliB micaa omyOJIiKyBaHHSA
TBOPY, BJACHUK aBTOPCHKOTO TpaBa
3BIIBHAETHCA BiJ CILJIATH CYZOBUX
BUTPAT a00 BiAMOBiAHMX IMOJATKIB;

- 3aluc IIPO PeecTpallilto TBOPY BHO-
CUTHCSA J0 PEECTPY TBOPIB.

I Toro 1100 3apeecTpyBaTH aBTOP-
ChbKe IpaBO Ha TBip, moTpi6bHO momaTu
3aaBKy 1m0 Odicy aBTOpCbKUX IIpaB
CIITA, u1o ckaamaeTbesa 3 GopMuU, KOTPY
OOoTPiObHO 3aIOBHUTHU, CIJAaYEHOTO pe-
ecTpaliiimoro 300py Ta IPUMipHMKA YU
Komii TBOpy, IO mepenaeThbcsa Ha 30epi-
rauaa pgo Odicy. ¥V ceprudikari, arwmit
Bunae Odic, 3a3HavaeThCsa JaTa MOJAHHS
BCiX HeOoOXimHMX MOKYMEHTIiB AK maTa
peecrtpartiii, Tomy dYac, HeOoOXimgHWHN s
poOSTIANY 3adBKH, TYT HE TAKUI BAMKJIU-
Buii. BiaacHe TepMmiH, mpPOTATOM AKOTO
po3TIAmAaEThCSA 3aABKAa, 3aJ€KUTHh Bifn
o0cariB MarepianiB, aKi Oyyiu momaHi.

Hapasi O¢ic mpomonye aBa Bugm mo-
Iadi 3adBKM Ha PeecTpallilo: OHJAlH Ba-
piauT i peecrpallis Ha mamepi.

Ounaiin-peecTpalis, 1Mo 3AiNCHIOETH-
ca sa gomomoror Copyright Office (eCO)

€ HafObiJBINI ONTHUMAJbLHUM CIIOCOOOM pe-
€cTpallis [IJs JiTepaTypHuX TBOPiB, TBO-
piB BidyasbHOTO MHCTEIITBa, ayaioBisy-
aJIbHUX TBOPiB, 3ByKosamnwuciB Ta iH. Ile-
peBaraMm TaKOTO CIIOCO0Yy €, IIO-IIepiiie,
HUIKUA oIlIaTa 3a peectpariito. ITo-gpyre,
yac posTIANy TaKUX 3asBOK 3HAUYHO MEH-
muil, aHiXK 3BUUYANHUX «IIAllePOBUXY».
Taxko:X 3pyYHOIO € MOJKJUBICTH BimcTe-
JKUTU OH-JIAaWH yci eramm, IO iX IIPOXO-
IUTHh 3adBKa, Ta MOKJIMWBICTL OIJIATUTU
36ip kapTkowo. Tak, 3a manuMmMu i3 cauTy
Odicy, cramom ma Oepesernr 2015 p.
CTaBKU CTAHOBJIATL: 35 mgoa. CIIA ginsa
ocobu, IO € €IVMHUM aBTOPOM TBOPY Ta
moja€e 3aABKY TiIBKU Ha OOUH TBip, IO
He CTBOPEHUH Ha 3aMOBJEHHSA, Ta 55
moa. CIIMTA gis iHIINX OHJIAHH-3a5BOK.

PeecTparia Ha mamepi € mermio ckJa-
Himoo Ta 6inbin 3arparHoio. Tak, cmo-
YyaTKy IMMOTPiOHO po3ApyKyBaTu (opmy,
3aMOBUTH II [OIITOI0O YU OTPUMAaTHU
y Bigmineni, samoBHmMTH ii, cmjaaTuTu
BHecoK Ta Hagmicaatu ii mo Odicy. Pos-
Mip BHecky cranoBuTh 85 mos. CIITA.

BigmoBigmo mo imdopwmarii iz canTy
Odicy, moxkaMBa peectpallia ¢ororpa-
¢GivyHMX TBOPIiB K B OMUHUYHOMY €K3EM-
miApi, Tak i rpynamu (kKoaekiiamu) [6].
Peecrpania mexinbkox ¢ororpadiit Ak
KOJIeKI[iI MO’KJMBa 3a TaKUX YMOB:
1) yci gotorpacgii cTBopeHi omHUM aBTO-
poM (AKIITO K aBTOpa 3a3HaueHO pPobo-
TOMaBIIsI, TO B B3aABKYy MOKe OyTHU
BKJITOUEHA JIHIle oxHa pobora (ororpa-
da); 2) yci dororpadii 6ysam omyoOsiKo-
BaHi IIPOTATOM OJHOTO KaJeHJapHOTO
POKy; 3) AKIo IIpaBa Ha Bci ¢oTorpa-
¢iuni TBOpU 3aABJIEHI OAHiIEI0 0C000I0.

Ha Biamimy Bigm Vkpaimum ta CIIIA,
3aKOHOMABCTBO BenmkoOpurauii mo cyri
He Iependavae HaBiTHL peecTparlii aBTOp-
ChbKUX IIpaB 3a OakanHaAM. OgHAK yce K
icHylOTH oprauizarii, mo sailimMaloThCs
baKTHUYHOIO pPeecTpallielo aBTOPCHKUX
mpaB 3a 0aKaHHAM, XodUa IId IPOIleaypa
y BenukobOpuTanii € 3HAYHO MEHII PO3-
BunyTOI0 Hi’K y CIITA. OcHOBHOIO METOIO
Takol peecrpallii € oTpuMaHHA TOKAa3y
aBTOPCTBA [MJIs IOMAJBIIIOTO 3aXUCTY
TBODY.
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Cepsic 3 aBTOpCHKOro nmpaBa Beanko-
opuranii (UK Copyright Service) saiima-
€THCA PEECTpaIliel0 aBTOPCHKUX IIPaB Ha
TBOpU, Ha Gororpadiuni Taroxk. Ilei
cepBic HaJae peecTpallilo He TiJAbKU Y
Benukobpuranii, age i Ha MiKHapPOIHO-
My piBHi. MoKJIUBO 3apeecTpyBaTu He
TinbKU OoKpeMy (ororpadiito, ame ¥ 1isi
IobipKM, KoJekIlii ¢gororpadiii, 1o pe-
€CTPYIOTHCA IIO CYTi AK OAWH TBIip,
aTOMYy TPOIIIOBUM 30ip TaK0K BHOCUTHCS
K 3a peecTparilo OJHOTO TBOPY, IO €
€KOHOMIYHO BHUTiJHO aBTOpaM.

Cepsic Hagae MOKJIUBICTL 3AiMCHUTH
peecrTpallito AK OH-JAWH, Tak i 3a MOIIO-
moroio momrtu. OH-JTaliH peecTparis €
JIelieBo0 Ta 3AINCHIOETHCA (MAKTUUHO
MUTTEBO Y MOMEHT HaJaHHSI HEOOXiTHUX
marepianiB. IIig uac oH-n1aliH peecTpalii
aBTOPOBi HEOOXiAHO 3aBaHTAXKUTHU CBill
TBip abo mOGipKy TBOpiB Ha caiiT, a B IO-
mroBoMy ¢opMaTi HeoOXimHO HamiciaaTu
CD a6o DVD is zanucanumu Gaiimamu.

Taxkox MOKJIMBO mOZaTU TBOPHU
IO 3apeeCTPOBAHUX KOJEKI[ill, SKIIO OO-
maHi ¢ororpadii MalTh CXOXKICTL 3 yiKe
3apeecTpPOBAaHMMM Ta aBTOp He Oaskae
CTBOPIOBATH HOBY PEECTPAIiI0 M HUX.

OcHOBHe B3aBIaHHS CepBiCy — MOMK-
JUBICTh OTPUMATHU CBiTUeHHSA HaJIEKHO-
cTi TBOpy, TOOTO Ie (paKTHUUYHO He pe-
€cTpallid B IOBHOMY CEHCi, OMHAK JOCHUTH
3PYyYHO AJA OTPUMAaHHA NOKa3iB B cyni,
SKIIO BUHUKAE MOPYIIIeHHA npaBa. OgHAK
CTYIiHb 3aXWCTy IIpPaB B TaKWH CIOCi0
3HauHO HmxKumii, aHi:x B CIITA.

Boanouac y BenukoOpuranii mocuTsb
IMIMPOKO Ha Jep;KaBHOMY PiBHi posrisga-
€ThbCcA IIpobjeMa, TaK 3BaHUX, CUPITCh-
Kux pobit. CupiTtchKki poboTu — 11e pobo-
TH, IIIOJ0 AKUX 0coba aBTOpa YU OJHOTO
3 aBTOPiB He Bimoma abo He MoKe OyTH
BcraHoBJeHA [7]. s mpobsema € HacTi-
KOM BiZicyTHOCTi 000B’A3KOBOI peecTparrii
aBTOPCHKUX IIPaB, OCKiJIBKUM 3a 3arajb-
HUM IPaBUJIOM OyIb-AKa CTBOPeHAa pPo0Oo-
Ta OXOPOHSETHCA HOPMAMU aBTOPCHKOTO
mmpaBa, IPOTe He 3aBXKAU € MOXKJINBUMU
BCTAHOBUTH OCO0Y aBTOpa TaKoOi POOOTH.
3 TeXHiYHMM PO3BUTKOM i HaCTaHHAM
nudpoBoi epu I mpobaeMa cTae aenaJri

CKJIAJHIIIIOI Ta IoTpedye BUPIilIeHHS.
IIpoGiema cupiTChbKHUX TBOPiB 00OMe:Kye
cepy cycHiJibHOTO HamOaHHS, ajie uepes
BiZICyTHICTh JAaHMX IPO BJIACHUKIB aBTOP-
ChKHX IIpaB 3HauYHa YacTWHA TBOPIB,
AKi Morsim Ou mo 1iiel chepu HaNexKaTH,
MaioTh HeBU3HAUEHUN ITPABOBUI cTaTyC.

BucHoBKU

Ha nromy eTami po3BUTKY aBTOPCHKO-
ro mpaBa peecTpalid IIpaB € HeoOOB’A3-
KOBOIO, HpPOTe POOBJIATHCA CIpoOM IIO-
nyaapusyBatu ii. OgHax 3a cy4acHOI cu-
CTEeMHU 3aXUCTy aBTOPCBKUX IIPaB, aBTOP
darkTUUHO He MOTPedye peecTpalii, xoua
e B IOJAJBIIOMY ¥ IPU3BOAUTH OO He-
MOJKJIMBOCTI 3aXHCTUTHU CBill TBip, oTpu-
MaTHU BiAIIKOAYBAHHS 3a 3alOMiAHY IIO-
PYIIIEHHAMHU IITKOXIY.

BBegmenusa 060B’s3K0BOI peecTparrii
aBTOPCHKUX IIPaB 3a CXEMOIO, IO IIPO-
MOHYBaJlach y CTATTi MOKe 3HAUHO IIO-
KpaliuTy PiBeHb 3aXUCTy aBTOPCHKUX
mpaB, a TaKOXK IiaTpuMaTtu OGaJjiaHC iH-
TepeciB MiK CyCHiJIbCTBOM, aBTOPOM
i mep:kaBoIO.

Haii6i1b111 PO3BUHEHOIO € CHCTeMa pe-
ecrpamnii y CIITA. BoHa mpommoHye OH-
JallH BapiaHT peecTpaillii, 1o € 3HAYHO
HIBUAIIAM Ta JeIlIeBIINM, aHi)K 3BHUUAli-
Hu#. TaKoK, IO CTOCYETHCS peecTpalrii
dororpadiuHUX TBOPiB, € MOXKJIUBOIO pe-
ecrpallisg rpynu ¢ororpadiii, SK OTHOTO
00’eKTa, 1110 € BUTiAHUM majs ¢dororpada.

Peecrpamia aBropcbkux mpaB Ha (do-
Torpadiuni TBopm y Bemumkobpuramii
€ MEHIII PO3BUHEHOIO, ITPOTE TYT TaKOMK
€ MOJKJIMBiCTH OH-JIAITH peecTpairii Ta pe-
ectpariii rpynu ¢gororpadiii.

PeecTpamnia npas Ha Qororpadiuni
TBOPY B YKpaiHi € OiJbII CKJIAIHOIO Ta
He Tmepenbauae oOH-JAH peecTparii.
TosK, TPOHMOHYETHLCA IEepeiHATH 3apy-
OisKHUU MOCBix i po3pobuTu OH-JIAMH pe-
ecTpaitito. ¥ 3B’A3KYy 3 IIUM Oyae MOXK-
JUBUM TiAHATTA IIJaTH 3a 3BUYANHY pe-
ecTpalino aad momyJaAapusaril oH-JIalH
BapiaHTy, IO € TPOCTillIUM, ITBUAIIUAM
i moBuHEH OyTHU HAelIeBIIUM. &
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Yauruna O. [Ipo6aemaTtuka perucrpamuu ¢ororpaduyecKknx MPouN3BeAeHUN B YCIOBU-
ax unugposoro odmecrBa: Ykpauna, CIIIA n Beauxoopuranusa. B cratbe paccmaTpu-
BaloTCA MPOGJIEMBI PETHCTPAIMU O0BEKTOB aBTOPCKOTO IIpaBa Ha mpumepe dororpaduue-
cKuXx npousBeneHuii. CresnaH aHAIU3 CYILIECTBYIOIINX CXE€M, B COOTBETCTBUYU C KOTOPHIMU
OCYIIECTBJISETCS PEeruCTPAIlisa aBTOPCKUX IMpaB Ha (QorTorpaduuecKue MIPOU3BEIEHUS B
TaKUX CTpaHax, Kak YKpamua, CIIIA um BenmxkoOpuranmusa. BHocuTcs mpemiosKeHHe IO
M3MEeHEeHUIO IPOIlecca PerucTpanuy aBTOPCKUX IpaB.

Kanwouesvle cao8a: aBTOPCKOe IpPaBo, (ororpaduyecKoe MpPOU3BeJeHNEe, PEruCTPaIus
aBTOPCKOTO IIpaBa, perucTpaiusa npasa Ha (oTorpaduyeckoe MpPousBeIeHNIe

Ulitina O. Problems of registration of photographic works in a digital society:
Ukraine, the United States and the United Kingdom. The article deals with the prob-
lem of registration of copyright on photographic works. It contains the analysis of ex-
isting schemes, which regulate the registration of copyright on the photographic works
in countries such as Ukraine, the United States and the United Kingdom. It is proposed
to amend the registration of copyright.

Nowadays registration of the copyright is optional, but some attempts to popularize
it are undertacken. However, the current system of copyright presumes that the author
does not actually require registration for his rights, although in further it leads to
problems with the defense of his work, receiving of compensation for damage caused by
violations.

The introduction of compulsory registration of copyright can significantly improve
the situation in this sphere, it may lead to more efficient protection of rights in a dig-
ital environment.

This paper proposes the introduction of the system of registration requirement for
copyright, as this procedure will improve the copyright protection and equalize the balance
between the author and the society, as well as will help in dealing with «orphan works».
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This system of registration will reduce the number of orphan works, that for which
it is impossible to identify the personality of the author.

The most advanced is the system of registration in the United States. It offers on-
line registration option that is much faster and cheaper than the paper registration.
Talking about the registration of photographic works, has to be admitted that it is pos-
sible to register a group of pictures under the one title which is much more useful for
the photographer.

Copyright registration on photographic works in the UK is less developed, but there
is also the possibility of on-line registration and registration of collections of photos.

Registration of photographic works in Ukraine is more complicated and does not
provide online registration. Therefore, it is proposed to adopt foreign experience and
maintain the online registration in our country. Online registration will allow to raise
the fees for regular registration. This will make online registration more popular be-
cause it is more simple, fast and cheap than paper one.

Keywords: copyright, photographic work, copyright registration, registration of
copyright on the photographic work.
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KOH®JIIKT
MIK TOPTOBEJBHUMHN
MAPKAMMU TA I'EOTPAOIYHUMU
3ASHAYEHHAMMN: MEXAHI3MU
BUPIIIEHHI"

Tennaniit AHApPOIIYK,

3as6idyeay nabopamopii npasoeozo 3abe3neieHHs PO3GUMKY
Hayku i mexnonoziit H/[I inmenexmyanvroi iacrocmi
HAIIpH Ykpainu, kandudam eKoHOMIYHUX HAYK, OOueHm

V¥ cratTi posriaHyTO reorpad)iuHe 3a3HaUEHHA AK IIPABOBY KaTeropiro Ta eKOHOMiKO-
npaBoBu# iHCTUTYT. IloChaifKeHO NPUUMHU KOHMJIIKTIB MiK TOProBeJIbHMMU MapKaMu
¥ reorpadgivHUMu 3a3HaYeHHAMU (KOHQIIKTH 3a 3aKOHOM IIPO TOPTrOBeJbHI MapKu, 3a-
KOHOM mpo reorpadiuHi 3asHaueHHs, HeJOOPOCOBICHY KOHKYPEHIiI0 Ta KOMEPI[ilo IIif
y:KuM iM’sIM) 1 MexaHisMu IXHBOTO BUpinieHHsA. PO3TIAHYTO aAMiHiCTPaTUBHI cucTeMu
3axucTy, MikuHaponui yroagu (Jlicabonceka yroga, Yroza TPIIIC). IIpoananizoBaHO HOp-
MaTuUBHY 0asy, IO 3aCTOCOBYETHCA IIPU BUPIIIEHHI CIOPiB MiK TOProBeJbHUMU MapKa-
mu i reorpadiunumu 3asHauveHHaAMHu B €C (Permament €C Ne 2081/92, Vroma TPIIIC),
CIIA (mpaBuna BATF, Axt Jleuxema) Ta YKpaini. [JatoTbcsa peKoMeHmAIlil I[OJ0 aJib-
TePHATUBHOTO MeXaHi3My BUPIIIeHHS KOHQIIKTIiB TOProBeJIbHUX MapoK i reorpadiunmx
3a3HAUYEHb.

Kawuosi caosa: reorpadivune 3a3HaveHHs, TOProBebHa MapKa, KOH(IIIKT, Hemo0poco-
BicHa KOHKYPEHIIid, CyAOoBi crmopu

1. Bupimenssa KoHQIIKTY Mik TOpPTO-
BeJbHMMH MapKaMH Ta reorpadiyaumu
3agnayeHHavMu B €C. YV 1989 p. B
mexxax €C OyB MpUUHATHUNA aKT IIig Ha-
3B010 «OCHOBHiI TIpaBuWJia BU3HAUEHHS Ta
IIpeACTaBIeHHS BUH Ta BUHOrpany» [7, 8].
BigmosigHo M0 HHOTO, BUHHI OpeHau, IO
TAKOXK € i reorpadiuHvMu 3a3HaAUYEHH-
MU, HE MOXKYTh BUKOPUCTOBYBATUCH IJISA
BBeIeHHSA B OMaHy MyOJiKMW, a TaKOX He
MOKYTh BUKODPHUCTOBYBAaTHCH, HAaBiTh,
AKIO MicTATH iH(MOpMaIiiro 3i BKasiB-
KOI0 Ha CIPAaBXKHE Miclle IOXOIKEeHHS
UM 3 TAKUMU CJIOBAMU, AK «TUIIY», «B

CTHJIi», «METOLOM», «imirTalmiss» uum
«OpeHm».
Aprem Adsan,

3000yeau HJ[I npusammnozo npaea i niOnpuemHuymea
im. akademira . I'. Bypuwaxa HAIIpH Ykpainu

* IIpomoB:keHHs, moyaTok y Ne 1, 2015

Cmouatky PersamenT Ne 2392 /89 mos-
BOJIUB BJIACHUKY 3apPEECTPOBAHOI TOPTO-
BEJILHOI MapKu BUHHOTO IPOAYKTY, sSKa
€ imeHTHMUHOIO reorpadiyHOMy 3a3HaUeH-
HI0, AKe OXOPOHdAeThcA B Merkax €C,
TIPOJIOB}KYBATH BUKOPUCTOBYBATHU TOPTO-
BeabHY MapkKy mo 31.12.2002 p., sa
YMOBH II[0 BoHA OyJa 3apeecTpoBaHa [0
01.01.1986 p., Ta BUKOPUCTOBYETHCS
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6e3 mepepsu 3 01.01.1984 p. IIpore,
Pernament Pagm €C Ne 3897/91 Bin
16.12.1991 p. BHic 3miEu go Periamen-
Ty Ne 2392/89, Bimo6pasuBIiu BiAIIoBiab
Ha COpaBy icmamchbKoro BmHOpoba Mire-
asa Toppeca (M. Torres). I1i sminu mos-
BOJIMJIM IIPOJOBYKYBATH BUKOPHUCTAHHS
TOPTOBEJBLHOI MapKu, SKIIO BOoHa Oyja
3apeecTpoBaHa 3a 25 POKiB 70 BU3HAUEH-
HfA KpalHoo-ujieHoOM reorpadidysoi HasBu
AK reorpadiyHOro 3a3HaYeHHS i IIOCTiii-
HO BUKOPUCTOBYBaJach 3 TOTO dYacy.
Taxi ToprosesibHi MapKu, IIpoTe, HE MO-
JKYThb IEPEeIIKOAUTHA BUKOPUCTAHHIO
O0inpIl misHBOTO TeorpadiuHOTrO 3a3HAa-
yenuda. M. Toppec sapeecTtpyBaB TOpTrO-
BeabHY MapKy TORRES misa Buna B ycbo-
My cBiTi Ta OYB BJIACHUKOM IIODPTYTaJb-
CcbKOI ToprosesbHOI Mapku 3 1962 p.
Y 1989 p. mopryrajabChbKuii ypsan Opu-
WHAB 3aKOHONABUMM aKT IIPO BU3HAUEH-
HS HOBOTO BHHOPOOHOTO perioHy — mo-
auHu Ha niBHoui Bix JIicaborny, TORRES
VERDAS. [leaki mopTyrajibCbKi BUHOPO-
0 BUKODPHMCTOBYBAJIM HA CBOIX E€TUKET-
kax oxue camoBo TORRES. M. Toppec
nmomaB ckapry B €BpomeiicbKy Kowmiciro,
amske, BigmoBimHo mo Persamenty, ic-
naHcbKuii BuHOpoO y 2002 p. moBuHEH
OyB IPUIUHUTA BUKOPHUCTAHHS TOPTO-
BesabHOI Mapku TORRES. ¥V pesyabrari,
€Bpomeiicbka Kowmicia Bmecsma 3minu mo
BIATIOBiZHUX IOJIOKEHb, IependaunBIITT
cleliaJlbHUM BUJ TOPTrOBeJbHOI MapKu,
110 BXKe JOBTO icHye [6].

HemonaBuo 3aBeprimyiaca Ime OJHA
mikapa crmpaBa. ApreHTWHa BUTrpaja Cy-
IoBy cymepeuky B Icmawii, mio TpmBaJa
12 pokiB, 3a mpaBO Ha BUKOPUCTAHHS
"HasBu BuHa La Rioja. HesBakaroum Ha
Te, II[0 caMe iCHaHIli MPUHECIU KYJIbTY-
Py BUHOTPAIHUKIB 10 ApPreHTHUHU, Tak
camo AK i HasBy wmicmeBocti La Rioja
(1591 p.), icmaHCchbKi BUPOOHUKHU BUHA
3 ONHONMEHHOI0 Ha3BOIO 3aJajNCS NHU-
TQHHAM, YU MAalOTh IIPaBO IXHiI apreH-
TUHCBHK1 KOJIETH HOTO0 BUKOPHUCTOBYBATH.
Icmanmis Tako)x OeHTeXXMB TOI YCHiX,
AKUM MAalOTh apreHTUHCBKI BuUHA IIiel
Mapku y BeaukoOpuraumii Ta iHIIUX €B-
pomelicbkuxX Kpaimax, a Taxko:k B CIITA.

Oroxx v 1999 p. cumpasa 11070 IpaBoMip-
HOCTi BUKOpPHCTaHHSA I[iei MapKu B Ap-
TeHTUHI CIIOYATKY CTaJjia IIPeJMeTOM PO3-
TSy AUIJIOMAaTiB ABOX KpaiH, a moTiMm
OyJia mepejaHa iCHAHIIAMU OO0 CyOy. ¥ IIO-
30Bi CTBEPIKYBAaJIOCH, 1[0 BUKOPUCTAHHS
onHiel i Tiel 'K MapKu He 30BciM cIIpaBef-
JUBO IIOAO BCECBITHBO Bimomoro i3 cepe-
muan 19 cr. icmanceKoro Buua La Rioja.
OmHak apreHTWHCHKUM Cyn He 3aJ0BOJIb-
HUB TI030B iCHAHCHBKUX BUPOOHUKIB.
Cynmsa P. Aina (R. M. Ailan) saznaunia
y CBOEMY pilnenHi, 1o ApreHTMHa po-
OUTh JOCTATHBLO, I[OOM HEe BBOAUTHU IIO-
KYIIIIiB B OMaHy, BKa3yluu Ha KOXKHill
misanmi «La Rioja Argentinas [9].
3apeecTpoBaHi 3a3HaUYEHHSA MiCI[b IIO-
XOI)KeHHA Ta reorpadiuHi 3asHayeHHSA
OTPUMYIOTH OJHAKOBY IIPABOBY OXOPOHY
B ycix kpainax-uimenax €C y BigmosigHo-
cti 3 mepmum maparpagom Crarti 13.
BoHa [no3BoJsiAe TpaBOBJIACHUKAM EKC-
KJIIOBMBHO BUKOPUCTOBYBATU Ha3BY TO-
BapiB BigmoBigHO mo cmermm@ikarii. Taki
CJI0OBa, AK «CTHUJb», «THUII», «METOI»,
«imitamis» Tormlo, 3abopoHeHi, aje Mo-
JKYyTh OyTH O3BOJIeHI KpaiHaMu-uJieHa-
MU Ha 1epion y 6 wmicaArmis micas myOJIi-
KaIil peryiamMeHTy y pasi ZoTpuMaHHSA
meBHUX yMOB. 3akKoHomaBcTBo €C 3a60-
poHsAe «Oyab-sKe mpAMe abo HempaMe
KOMEPIlifilHe BUKOPUCTAHHSA 3apPEECTPO-
BaHOTO TeorpadivuHOTo 3a3HAYEHHS IIO
BiTHOIIIEHHIO MO IIPOAYKTiB, AKi He Iie-
penbaueni peecrpaltieio» Ta «0yIb-AKY
MisJIBHICTH, IO MOJKEe BBECTU IIYOJIIKY B
OMAaHy IIOAO CIIPABXXHBOT'O TMOXOMKEHHS
TOoBapy». Xoua PersiaMeHT He 0O3BOJISAE
peecTparlito pogoBOTO 3a3HAUEHHSA, UM TO
3a3HAYEHHA MiCI[sI ITOXOAKEHHSHA, UM T'eO-
rpadiuHe 3a3HaYEeHHSA, BU3HAUEHHS PO-
IOBOTO CTATyCy B3aJIesKUTh Bif, inter alia
(«icuyrouoi curyanii y xpaimi-uneni, 3
AKOI MMOXOAWTH HaliMeHyBaHHs, abo y
MiCIIEBOCTAX CHOKWBAHHA», «iCHYIOUOI
curyanii y iHmMwux KpalHax-ujJeHax» Ta
Bil «BiZIIOBiZHOTO HAIIOHAJBHOT'O 3aKO-
HOomaBcTBa abo 3akouiB CmiBToBapm-
cTBa»). BimmoBimHO M0 B3aKOHOZABCTBA
€C [11], sasHaueHHA € POJOBUM, SKIIO
BOHO CTaJI0 TAaKUM «IIiJf uac HaOpaHHS
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ypHHOCTL 1iero KouBeHIliero, a Taxkox
HACTYNIHUX y KpaiHax IIOXOIKEeHH.»
VY cnopasi, mo igmcTpye CKJIamZHOIIL i3
3aCTOCYBaHHAM B3a00pPOHU perJaMeHTy
PeecTpyBaTu pomoBi 3asHaueHHs, € CIHip
o0 nosHaueHHs cupy «FETA»".

Cyn mocranoBuB, 10 HasBa «FETA»
Ma€e BBaKaTHUCSA POMNOBOIO Ta He MOKe
OyTu 3apeecTpoBaHa SK OXOPOHIOBaHE
3a3HAaYEHHA MiCI[A TOXOMKEeHHA. ¥ PALI
T'perii 3BepHYBCA 3 IPOXaHHAM HaAaTH
oxopony Has3Bi «FETA» ax 3asHaueHHIO
MicId IMOXOMKeHHs BimmoBiguo mo ct. 17
pernamenTty. ¥Ypanu Hauii, Himeuunnu
Ta Ppaniii BUcCIOBUIN 3amepedeHHS
IPpOTHU peecTpallii, aprymeHTyoUYu Iie
tum, 1o «FETA» € pomoBoi Ha3BOIO
BigmosimuHo gm0 ct. 3 PermamenTy Ta He
MOKe OyTH 3apeecTpoBaHa BiAIIOBigHO
mo ctr. 17(2). Cyn sayBaxus, IO «He-
00XimHO B3ATHM OO yBaru, IO € TOBapH,
fAKi 3aKOHHO iCHYIOTH Ha DUHKY Ta fAKi
OyJiu 3aKOHHO TPOMaHi g UM Hailime-
HYBaHHAM Yy IHIIUX KpalHax-dJieHaxX,
Hi’K KpaiHa IIOXOI:KEeHHs, II0 IIoJaJia 3a-
ABKY IIpo peectpaiiiro». Cyn sayBaKus,
[0 OCKiJBbKM KoMicis mpm peectparii
HanimenyBauusa «FETA» He mpuainuiaa
IOCTAaTHBO yBaru Tomy (akxTy, IO Iie
HaliMeHyBaHHSA BUKOPHCTOBYBAJIOCS IIPO-
TATOM 3HAYHOI'O IIepiofy dYacy B MEBHUX
KpaiHax-ujieHax, okpim I'perii, peectpa-
1Iid He HiATBepAMKYETbCA Ta MOPYIIYyeE
mojsioxkeHHs ct.cT. 17 (2) Ta 3 (1) Peraa-
MeHTy. 3periToio, cT. 13 (3) Pernamenty
3abopoHse (aAk mepembaueno Komexcom
®pannii — France’s Code de la Consom-
mation) MPaBOBY OXOPOHY HaWMeHYBaH-
HS, HaJEeKHOIr0 0 CYCHiJILHOI BJIACHOCTI.

Opmak 1e pimeHHsS OyJIO OIIPOTECTO-
BaHe. BepxoBuuii cyns €C 25.10.2005 p.
IIOCTAHOBUB, IO HasBa cupy «Pera» €
TPAAUIifTHO TPEeIbKOI Ta HA3WBATHUCH
TaK MOKe TiJIbKU CUpP, BUPOOJIEHUI B
neBHUX perioHax 1iei kpainu. Tox, €B-

poIieiicbKuii Ccya NpUMHAB CTOPoHY I'pe-
mii B cymepeuIri 3a cup 3 BUPOOHUKAMHU 3
Himeuunnu ta anii. Cynepeuka TpuBa-
na 13 poxkis! [10].

Posp’sg3anusa KOH(IIKTY MiK Topro-
BeJIbHUMU MapKaMu Ta TeorpadiuyHmMnI
3a3HAUEHHAMHU MicTuthcsa B cT. 24 (5)
Yrogu TPIIIC, aka TayMadyuTbCS OPU-
0iuHMKaMM TPaBOBUX IIKiJI TOPTOBEJb-
HUX MapoK, AK HaJaHHA 0e3yMOBHOTO
IpiopuUTETy TOPrOBEJBHUM MapKaM Y
pasi KoH()IIIKTY 3 reorpadg)iuHuMu 3a3Ha-
yeHHAMU. OCHOBOIO NIJIsI TAKOTO TJyMa-
YeHHA € abCOJIIOTHMCTChKA MOKTPUHA BU-
KJIOYHOCTI TOProBeJbHUX MAapoOK, dAKa
3abopouse OyaAb-aAKy (opMy cCIiBicHY-
BaHHA YU KOHKYPEHTHOT'O BUKOPUCTAH-
Hs 3 reorpadgiuHMMU 3a3HAYEHHAMU.
Take TIyMaueHHA CYIIePEeUUTh aJlbTepPHA-
TUBHUM MeXaHisMaM, AKi paHiime Oyau
3aIIPONIOHOBAHI HaIliOHAJIBLHUMHU i perio-
HaJbHUMU 3aKOHOJABCTBAMM, a TaKOXX
MiKHAPOOZHUMU 0araTOCTOPOHHIMU OTO-
BOopamu, TakuMu gk JlicaboHchKa yroja,
KOTpa Mae PO3TJIAAATHCh AK IMOPYIIEeHHS
Yrogu TPITIC. OT:xe, YMHHI IIOJIOMKEHHS
Yrogu TPITIC moxxyTsh: abo (1) (akiro
TIYMauYnUTH, AK HaBeIeHO BHUIIE) IIPUBE-
cTU o mo30aBjeHHA OpuUAMYHOI mil 3a-
KOHOJABCTBA Ta MiKHApOAHUX JOTOBO-
piB, mpuiHATHUX paHille, i Ile 3MYCUTH
KpaiHu, 110 BUCTYHAIOTh 3a BUIIUN pi-
BE€HBb IIPABOBOI OXOPOHU reorpadiuHmx
3a3HauYeHb, 3HU3UTU ab0 HaBiTh y IIeB-
HUX BUNAAKaX BTPATUTHU IPABOBY 0XOPO-
HY reorpadiuyHmnx 3asHaueHb; abo (2) Bu-
MaraTu aJbTepHATHUBHOTO TJyMAaueHH,
0 mpuiBene OO0 30epeKeHHS CTaTycy
KBO CTOCOBHO ITIPABOBOi OXOpOHHW Ha-
ABHUX reorpaiuyHux 3asHadyeHb Ta oOMe-
JKeHHSA HeBiAIoBimHOCTI 3 momepemHim
HaI[iOHAJbHUM 3aKOHOJAaBCTBOM Ta MiiK-
HapoAHUMHU JoroBopamu [7].

Crarra 14 VYrogu TPIIIC pospisHsae
TPU BapiaHTU 3B’A3KY i MOMKJIUBUX KOH-

* JToeidkoeo. PeTa — 1e cup 3 KO3AUOr0 UM OBEUYOTO MOJIOKA. 3a IepeKasamMu, HOTro BUPOOJISIOTH

y I'pentii B:xe monax 6 Tuc. pokis. ¥ I'penii Bunmyckaersca no 80 tuc. ToHH deTH Ha PiK, ITepeBaK-

HO IJIs HpOmaskKy BcepemuHi Kpaimum. B immwmx Kpaimax €C cmosxkmBaui igAaThb cup, BUPOOJEHUN

y Hawuii, Himeuunni ta ®pannii. Ilopiune cmoskuBauus (eru mepeBuinye 200 Tuc. TOHH, PUHOK

IIbOT'0 CUDPY OI[iHIOETHCA B 1 MJIH €BpO.
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GaIiKTiB MixK TOProBeJbHHMU MapKaMH
Ta reorpadiuHuMu 3asHaveHHAMHU. Ilo-
YHEeMO 3 OCTaHHbOro maparpady imiei
cTaTTi.

ITo-nepwe, cr. 14 (3) Yrogu TPIIIC
BCTAHOBJIIOE, IO «IIpaBa Ha 3a3sHAYEeHHS
MicCIlA MOXOMKEeHHsS TOBAapy HE MOMKYTHb
O0yTu 3apeecTpoBaHi, AKINO y CBIiTJi pe-
myTamii TOproBeJIbHOI MapKW Ta TpUBA-
JOoCcTi mepiomy dYacy, IPOTATOM AKOTO
BOHA BUKOPUHCTOBYBajacsd, pPeecTpamia
MOXK€e BBECTH CIIO}KMBA4Ya B OMaHY IIIOJO
CIIPAaBXXHBOI OPUTiHAJIBLHOCTI TOBapy».

ITo-dpyze, cr. 14 (2) Yrogu TPIIIC Bu-
3HaAYae, 110 TOProBeJbHA MapKa, IrpaBa Ha
AKY OyJau JT0OpPOCOBICHO 3apeecTpoBaHi 10
JaTu TONaHHS 3asdBKU IJA peecTparii
mpaB Ha reorpadiuHe 3a3HaUeHHsS Ta AKa
He BifmoBizae ymoBam, 3asHaueHuUM y § 3
Buirie (a came: y cBiTsi pemyrariii Topro-
BeJIbHOI MapKW, BiJIOMOCTi Ta TPWBAJIOCTi
mmepiomy yacy, OpOTATOM SKOTO BOHA BU-
KOPHUCTOBYBaJIaCsd, PEECTPAIiA IIPaB Ha 3a-
3HAUEHHS MiCIlA MOXOAKEHHA TOBapy ado
reorpadiuHOro 3a3HAUEHHA MOYKE BBECTH
CIIO’KMBaUYa B OMaHy), MOJKe CIIiBiCHyBaTu
" OJHOUACHO BUKOPHCTOBYBATUCS i3 3ape-
€CTPOBAHUM 3a3HAYEHHAM MiCIlA ITOXOJ-
JKeHHs ToBapy abo reorpadiyHuM 3a3Ha-
yenaaMm. OgHAK, IIOAAJIbIIIe BUKOPUCTAH-
HS TOProBeJNbHOI MAapKuM Iigjasarae
IpaBMJIaM, BCTAHOBJIEHMM BiAmOBiZHUMUI
crTaTTaAMU [[UpPeKTUBU TPO TOPTOBEJbHI
mapku [8]. ¥ cr. 3 (1) (c) Ta (g) miei Hu-
peKTuBU Bu3HaueHO: «He MOXyTh OyTHU
3apeecTpoBaHi abo, AKIINO 3apeecTPOBaHi,
MaloTh OyTU BU3HAHI HEUMHHUMMU: (C) TOD-
TOBeJIbHI MapKH, sSKi CKJIaJal0ThCA i3 3HAa-
KiB a0o 3a3HAuUeHb, AKi MOXKYTh CJIyTryBa-
T y TOPTiBJi AJiS BUSHAUEHHS BUIY,
SAKOCTi, MpU3HAYEHHSA, BapTOCTi, reorpa-
(iumoro micisa moxomKeHHs, a60 UYacy BU-
pobseHHs ToBapiB abo uacy HagaHHS IIO-
cayr, abo iHIIUX XapaKTePUCTUK TOBa-
piB... (g) ToOproBesbHI MapKuW TakKoi
MPUPOAHU, IO MOMKYTH BBECTU ITyOJiKY B
OMaHy, HAOPUKJAZL, II0J0 IPUPOLHU,
AKOCTiL um reorpadiuyHOro MicCIls mOXOm-
JKeHHs TOBapiB a00 MOCIyTHU».

Crarra 12 (2) (b) Yrogu TPIIIC: «Top-
roBeJbHA MapKa Mae OyTu aHYJIbOBaHA,

SAKINO mmicasa matm ii peecrparii,... (b)
BHACJiIOK i BUKOPUCTAHHS BJIACHUKOM
TOPTOBEJbHOI MapKu abo 3a HOro 3roau
11070 TOoBapiB abo MmMOCayr, AJA SKUX
BOoHa OyJia 3apeecTpoBaHa, TOPTOBeJIbHA
MapKa MO’Ke BBeCTH IIyOJiKy B oMaHy,
30KpeMa IM[0f0 IIPUPOAY, AKOCTi UM Teo-
rpadivHOTO MicCIlA MOXOIKEHHS IIUX TO-
BapiB abo mocayr.»

ITo-mpeme, cr. 14 (1) Yrogm TPIIIC
3as3Hayvae, M0, SIKIIO IpaBa Ha 3a3Ha-
YeHHS MiCIlA TOXOI)KeHHS TOBapy uu
reorpadiuHe B3a3HaueHHs OyJau 3ape-
€CTPOBaHi, 3adBKa Ha peecTpallilo mpas
Ha TOPTOBEJbHY MAapKy, IO Bimmosimae
ONHiW i8 cumTyamiii, gKi 3asHauveHi y
ct. 13 Persnamenty, (HampukJaaz, AKIIO
TOProBeJibHA MapKa HeIpaBOMipHO BUKO-
prcToByeThCA ab0 BBOAUTHL B OMaHy, Ha-
BiTH AKIIO 3a3HAUYEHO CIPABXKHE Miclie
TIOXOIKEeHHS Ta TakKa MapKa HaJIeXKUTh
IO TOTO K TUIY TOBapy), Mae OyTu Bin-
XuUjJeHa B3a yMOBU, IO 3asgBKa Ha pe-
€cTpallilo mIpaB Ha TOProBeJbHY MapKy
OyJa momaHa Iricjas gaTu myoOsaikarii Bi-
IOMOCTeI PO 3a3HAUEHHS MicCIld IIOXO[-
JKeHHs ToBapy abo reorpagiuHe sasHa-
yeHHA. ToproBesbHI Mapku, mpaBa Ha
AKI Bxke Oysm HemobOpocoBicHO 3ape-
€CTPOBaHI Ha ATy MOJNAHHSA 3aABKU IIPO
peecTpailito nmpas Ha reorpadiuHe 3asHa-
yeHHd abo micyd Iiei maTtu, He MOXKYThb
Iaji BUKOpPHCTOBYBaTHcCsA. AJie 3asgBKU
Ha peecTpallilo IpaB Ha TOPTOBEJbHI
MapKu, Imo OyJauM TomaHi ;o Ta micas
nyObuikailii 3adgBKM Ha peecTpallio mpas
Ha reorpadiuHe 3a3HaueHHS, MAaIOTh
O0yTu BUSHAHI HEUMHHUMU (BigxuieHi um
aHyJIbOBaHi).

2. Bupimenas KoudaikTy mixk Topro-
BEeJBHUMH MapKaMH Ta reorpadiuynumu
sazmauvenHamu B CIIMA. Iligxix CIIIA,
110 He € T'OJIOBHUM HPUOIYHUKOM HIpaBo-
BOi OXOPOHU reorpadivHmx 3a3HaUYeHb,
TOBHICTIO BiJIpiBHAETHCA BiJ yCTaJIEHOTO
B €C. Kpaimu «HOBOTO CBiTY», TaKi fK
CHIA, He MmaroTh TpuBajoi ictopii Tpa-
OUI[IAHUX BUAIB BUPOOHUIITBA, TAKOI K
€BpoOmeichKi Kpainu, i, IK HacIaimok, He
MaJu OKPEeMOTro 3aKOHY, KPiM 3aKOHO-
IaBCTBa IIPO TOPTOBEJbHI MapKu, KOT-
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puii 6m s3axwuias reorpadiuui sasHauen-
Ha [7]. ¥ Toit yac, koau €C cmomiBaeTh-
cs, IO Ha3BuW 0araTboxX TOBapiB OTpH-
MalTh IIPAaBOBY OXOPOHY Ha Iifgcrasi
iXHBOrO cTaTycy reorpadiuHoro 3asHa-
uyenHsa, CIIIA He 6GepyTh A0 yBaru 4uH-
HiCTh TaKOI OXOPOHU, aaKe OyJ0 BUpi-
IIIeHO, II[0 TaKi Ha3BU He 3aCJIyrOBYIOTH
IpaBOBOi OXOPOHW BiAIIOBiAHO IO 3aKO-
HOZIABCTBa IIPO TOPrOBeJibHI Mapku. Ba-
raTo Has3B TOBapiB BBaxkaioThca y CIITA
PONOBMMU HasBaMMU, a HE HOCUJIAHHAMU
Ha reorpadiuni micieBocTi, [0 BUKJIU-
KaloTh IPaBoO BJIACHOCTi. MeTomo 3aKOHO-
nascta CIITA mpo ToproBeJbHI MapKu €
HaJaHHS IpaB THUM, XTO BUKODPHUCTOBYE
cJI0Ba, Ha3BUW, CUMBOJIX Ta IPUCTPOI IJis
imenTudikarii ceoix ToBapis abo mocJyT.
3aKOHOaBCTBO YTPUMYETHCA BiJ HamaH-
HA TaKol IpaBOBOI OXOpPOHU reorpadiu-
HUM 3a3HAaUEHHAM, IKi He 3a0e3MeUyIOTH
Tarky imenTugikaimiro, KpiMm BuIagkis,
KOJIX BOHU OTPUMYIOTH APYTOPsAAHE 3HAa-
YeHHs, IO € AOCTATHIM JJIsT OTPUMAHHSA
IPaBOBOi OXOPOHM BiANOBigZHO OO 3aKO-
HONAaBCTBA IIPO TOPTOBEJNIbHI MapKu.
Toxx, COPpUAHATTA CIIOXKMUBaua OyJIO BU-
3HaHO Oispm BaskauBuM. Mu Gauummo,
10, AKWO 2e02paivni 3a3HAYEHHA
cnpuiimatomscs Ak Oinvul podosi, Hijx
Oxcepeno, 60HU He ompumarmdv 0Ydb-
AKOL 0XOpoHU 8i0nogidHo 00 cucmemu
3axonodasecmea CIIIA y cgepi mopzo-
seavrHux mapok [6, 7]. CIIIA pospobuinm
HUBKY CTPYKTYPHUX IIPABUJ 3a IPOTETy-
BaHHAM BIOpO asKorosio, TIOTIOHY Ta BO-
raenanbHoi 30poi (Bureau of Alcohol
Tobacco and Firearms — BATF ), sike
KOHTPOJIIOE BUKOPUCTAHHA CaAMOOIIPU-
JIOMHEHUX POJOBUX HaWMeHyBaHb. Ili
npaBuja He BigmoBimaroTs MeTi €C 11010
BioKpeMJyieHHA reorpadiuyHUX 3as3Ha-
YeHb BiJl reHepeniuaMy (generecism).
ITigxix CIITA mo reorpacdiunux 3a3Ha-
YeHb MOJKHA JIETKO IIPOCTEKUTH B UMH-
Hi#t Bepcii Yromgm TPIIIC. OmHouacwHo
3i cnpobamu VYrogu TPIIIC mocartu
KOMIIPOMiCY 3 €BPOHEHUIAMH IIJIAXOM
BKJIIOUEHHS CTaTell, AKi HaJaloTh IIpaBo-
BY OXOpOHY reorpadiuHmM 3a3HAYEHHAM
Ta JOJATKOBY IIPABOBY OXOPOHY reorpa-

bivHEMM 3a3HAYEHHAM JJIsI BUH Ta aJKO-
TOJBLHUX HANOIB, HAABHICTb MIMPOKUX
BUHATKIB, AKi mependavyaioTh momepemsHe
BUKOPUCTAHHSA OXOPOHIOBAHUX HAlMeEHY-
BaHb i pomoBux reorpadiuHux B3asHa-
YeHb, IPAKTUYHO He 3MIiHIOE CTATyC-KBO
y CIITA. Kpim mporo, cucrema, II[0 CIIU-
paeTbca Ha 3aKoHozaBcTBo CIITA y chepi
TOPrOBEJbHUX MapoK, 3HAUHO BIJIMBATHU-
me Ha cT. 24 (5) Yrogu TPIIIC, Korpa
BUPIiITye KOHQMJIIKT TOProBeJIbHUX MapOK
i reorpad)iyHUX 3a3HaUYEHb, HAJAIOUU II0-
CTiliHy IIepeBary IIepIIIM.

BuHorpazapcTBo peryJsioeTbcs Iepe-
Ba'KHO (hegepasibHUM 3aKOHOJZABCTBOM.
denepalbHUN aKT YIIPaBJIiHHSA aJIKOTO-
nem (Federal Alcohol Administration
Act — FAAA) 1935 p. npusuHavae MiHi-
cTpa (piHaHCiB AJA pPo3pPOOKM HeoOXin-
HUX TpaBUJ IMOJO0 MapKyBaHHA OuC-
TUJIHBOBAHUX AJKOTOJBHUX HAIOIB, BUH
abo HamoiB i3 comoxmy. ¥ ckiaaxmi Mini-
crepctBa (inanciB icuye BATF, ake pe-
TYJI0€ BUKOPUCTAHHS TreorpadiuHmx 3a-
3Ha4YeHb, AK MiClleBUX, TaK 1 iHO3eMHHUX,
MaluM MMOBHOBaYKEHHS iX MapKyBaHHA.
Y 1976 p. BATF npuiiasio mpaBuja
IS 3aCHYBaHHA AMEPUKAHCHbKUX BUHO-
rpagapcbKux Ttepuropin. ¥ 1994 p.
CIITA BHecJu TOIPaBKU O0 3aKOHOIAB-
cTBa y cdepi TOProBeabHUX MapoK (Ha-
6yso umaHOCTI 01.01.1996 p.) 3 MerToIO
OpUBENEHHSA y BiATIOBIAHICTD 3 ITOJIOMKEH-
mamu Yroau TPIIIC, mo cTocyioThcs
reorpadiuyaux 3azHaueHs [12].

IIpaBuna BATF. IIi npasuna BATF
OOIiNsA0ThL reorpad)iuHi 3asHAUYEHHS JIs
BUH Ha KaTeropii Ta iXHA mpaBoBa 0XO-
poHa TPYHTYETHCA HaA IBOMY MOMIiJi.
IlpaBuna EKiaacu@iKymoTh B3a3HaAYEHHS
reorpadiunoro 3HaueHHs gk (1) pomosi,
(2) mamiBpogoBi Ta (3) HepPOAOBI.

PomoBuMmuy HaliMeHyBaHHAMHU € Ti
HaliMeHyBaHHA, KOTpPi, AK BBaykae Hu-
pextop BATF, BusHauaioTh KJiac BUHA
Ta 3a MOXOIKEeHHAM MaloTh reorpadiume
sHaueHHA. «[IpukmagamMu pomoBMX Hai-
MeHYBaHb, AKi 3a MOXOMKEHHIM MAaioTh
reorpadiuHe 3HAYEHHS Ta € 3a3HAYeH-
HAM KJacy abo Tuiny BuHA, €: Vermouth,
Sake».
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HaniBpomoBi 3asHaueHHA — Iie KJacu
BUHA, AKi BUHOPOOM MOYKYTb BUKOPHU-
CTOBYBATH Ha BUHAX, II[0 HE MOXOIATH
3 reorpagiunoro zasHaueHHA. [IpaBuia
CTBEPIKYIOTh, IO HAIiBPOJOBi 3a3Ha-
YeHHS MPOJOBKYIOTh PYHKIIIOHYBaTU AK
3a3HaueHHA reorpaiuyHoro 3HauYeHHHT,
aje ix BUKopucTauHsa € ymoBHuUM. BATF
IO3BOJIE TaKe BUKOPUCTAHHSA, TiJIbKH,
AKII0 eTHuKeTKa MICTUTh CHpPaBiKHE
MicIile IIOXOmXKeHHsI B KoMOimarii 3 reo-
rpagivyHOI0O HAa3BOIO, Ta AKIIO BUHO Bif-
moBizae cTaHZapTy OPUTiHAJBHOCTI,
BCcTaHOBJIeHOMY TopriBiero [7, 12]. IIpu-
KJaJaMHu HaIliBpOJOBUX HAas3B, AKi IIe €
3a3HAUEHHAMU TUIY MJA BUHOTPATHUX
BUH, €: Angelica, Burgundy, Claret,
Chablis, Champagne, Chianti, Malaga,
Marsala, Madeira, Moselle, Port, Rhine
Wine (syn. Hock), Sauterne, Haut
Sauterne, Sherry, Tokay.

Oroxk, axmio ppanmysskuiit AOC crae
pomoBuM ab0 HANiBPOZOBUM Ha MYMKY
HupexTopa BATF, ani ¢paHmy3bkuii
TOPTOBEIb BUHOM, aHi @paHIy3bKUN iH-
CTUTYT HaliMeHYyBaHb MIiCIlb IIOXOMKeH-
Ha (INAO) He MOXKYTH 3aBafuUTU aMepHU-
KaHChKOMY KOHKYPEHTY 3apeecTpyBaTHu
mpaBa Ha TOPrOBeJbHY MapKy, IO Mi-
ctuth meit AOC.

Y cnopaBi INAO mporu Vintners In-
ternational Co. IlaTeHTHe BigOoMCTBO
CIITA 3apeecTpyBaJjio IIpaBa aMepu-
KaHCBKOI KOMIaHil Ha TOPIrOBeJbHY
mapky «Chablis with a Twist». 3 merozo
noBHOI BigmosigHocTi mpasmaam BATF
kKommamia Vintners momana mo «Chablis
with a Twist» apaur «Kamidgopuiiicbke
0ijle BMHO 3 HATypPaJbHUM ITUTPYCOM>»
(California White Wine with Natural
Citrus). INAO BucyOBUB 3amepedyeHHS
MpoTH peecTpalii, IMOACHIOIUYN IIe
aBoma npuumHamu. Ilo-mepie, po3mia 2
(e) (2) Axra Jleuxema 3a00poHsSE pe-
€cTpallifo IpaB Ha HeOoIMnCoBi reorpadiu-
HO omaHauBi mMapku. Ilo-mpyre, INAO
CTBepAKyBaB, Mo ockKiambkm «Chablis
with a Twist» € mapkoro, 1110 BBOIUTHL B
omany, BigmoBimmo mo Posmimy 2 (a)
Axra Jlemxema, TO B peecrTpalii mae
oyTu BigMOBJIEHO. denepaabHUI

Okpy:xuuii Cyn ta IlaTenTHe BigzomMcTBO
CIITA crBepmkyBasu, mo Hi 1. 2(e)(2),
Hi 1. 2(a) He 3a00POHAIOTh PeEECTPAIlilo
npaB Ha ToproseabHy Mapky «Chablis
with a Twist», Tomy 10 cJ0BO
«CHABLIS» y CIIIA € 3araibHUM, OIIH-
coBUM HaliMmeHyBaHHAM Bupmy BuHa. Cyn
3aaBuB, 1o INAO: (1) «He 3mir BcTaHO-
BUTH, IO CIIOKWBAYi BUHA Ta BUHO-IIPO-
nyktiB y CIITA MoKyTh mOgyMaTH, IO
repmia CHABLIS sasnauae, mio ToBap
moxonuTh 3 periomy Chablis y ®panirii»
Ta (2) He HagaB YKOTHOTO JOKasy, IO,
AKINO ¥ BUHUKJA reorpadiuHa acoria-
mist, TO 1Me crago (GaKTOpOM, IO BILJIU-
HYB Ha pillleHHA CIIOKUBava IpuadaTu
ToBap. Cyn mimcymyBaB, IO OCKiJIbBKHU
BigmoBiguo mo Kaacudikamii BATF Tep-
min «CHABLIS» € HanmiBpomoBuUM TepMi-
HOM, TO BiH Ma€ 3aJUIIUTUCH Y CYCIIiJb-
Hi#f Bmacuocti. Cya BUpPilIuUB, IO «Tep-
miz “CHABLIS” BUKOPHUCTOBYETHCSA Y
CIITA sk pomoBe HaWMeHYBaHHA IJI
TUIIy BUHA 3 BiANOBiZHWMM 3arajbHUMU
XapaKTEePUCTUKAMU» .

ITIpaBuna BATF nopinamoTs Hepomosi
3asHavednHsa Ha ABi Kareropii. Ilo-
mepiie, Iie Ti 3a3Ha4YeHHdA, AKi [lupeKTop
BATF me Bigmic mo pomoBux i HaIiB-
poIOBUX, Ta AKiI MOXYTb BUKOPUCTOBY-
BaTHUCA OJA 3a3HAUEHHS MiCIls IIOXO[-
JKeHHA BUHAa. [IpuKJIagaMu HepOTOBUX
HaliMeHyBaHb, IKi He € PO3PiIZHAJIBLHUMU
3a3HAUYEHHAMY KOHKPETHUX BUHOTPAI-
HUX BUH, €: American, California, Lake
Erie, Napa Valley, New York State,
French, Spanish. Ilo-npyre, IlupexTop
BATF wmoxe BimHecTH 3a3HauYeHHS O
POBPiSHAIBHUX, AKIIO HAWMEHYBAHHS €
BiloMUM cIIOKMBayaM i BigpisHAeTbCs
Bix Bcix immmx BumH. [Ipukiaamzamu Hepo-
IOBUX HallMeHYyBaHb, AKi € TaKOXX pPO3-
PiBHAIBHUMU 3a3HAUEHHAMHN KOHKPET-
HUX BUHOTPAAHUX BUH, €: Bordeaux
Blanc, Bordeaux Rouge, Graves, Medoc,
Saint-Julien, Chateau Yquem, Chateau
Margaux, Chateau Lafite, Pommard,
Chambertin, Montrachet, Rhone,
Liebfraumilch, Rudesheimer, Forster,
Deidesheimer, Schloss Johannisberger,
Lagrima ma Lagrima Christi.
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Kpim niporo, BATF peryiaioe «Haiime-
HYBaHHS MicIlb HOXOI:KEeHHs». Bigmo-
BilHO [0 mpaBuUJja «BUHO MOKe OyTH Ha-
3BAHO HAWMEHYBAaHHAM MiCI[A MOXOJ-
JKeHHs, Akmo (1) monaitimenmie 75 %
ioro obcAry 0yJio BUPOOJIEHO 3 (QPYKTY
ab0 CiJIbCHKOrOCIOJapChKOTO IPOAVKTY,
1o 0yB BUPOIIeHU y MiciieBocTi abo pe-
rioHi, 3a3HAaUEHOMY TAKUM HaliMeHYBaH-
HaM, (2) BoHO O0yJsi0 BUPOOJIEHO Ta 3aBep-
1IeHO Ha TepuTopil kpaiHu, B AKiil pos-
TarroBaHa I MicieBicTb abo perioH, (3)
BOHO Bijmosimae BumMoraM 3aKOHIB
Ta mpaBuJ Iiei micieBocTti abo periony,
AKi KOHTPOJIIOIOTH CKJIaMd, CIIOCi0 BHPOO-
HUIITBA Ta 3a3HAYEHHSA BUH JJis BHYTDI-
HIHBOTO cIosKuBaHHA [12].

Kpim toro, mpasuna BATF npu Bu-
3HAUYEeHHI HallMeHYBaHHA MiCI[d ITOXOJI-
JKeHHS BUMAaraioTh, IOOM 3aABU IIOI0
3aCHYBAHHA aMEPUKAHCbKUX BUHOTPAI-
HUX TepuTopiii abo Tepuropiil BupOITY-
BaHHS BUHOTPAAY [MOJA BUHA MIiCTUJIU:
1) moxasu Toro, I1I0 HaliMeHyBaHHA BUHO-
rpagHoi TepUTOPil € BijoMuM Ha MiciieBo-
My Ta/4yu HaIiOHAJbHOMY piBHi; 2) icTo-
puuHi abo cydacHi moxKasu TOTro, IO KOp-
ITOHW BUHOTPAIHUX TEPUTOPiHA 3a3HAUYEHi
B 3adBIli; 3) MOKasH, IO CTOCYIOTHCA I'eo-
rpadiuHmx o3HAK (KJimMar, 3emJis, (hismu-
Hi O3HAKM TOIIO), AKi BiAPiBHAIOTH BUHO-
rpajgHi BJIACTUBOCTI IIiel miciieBocTi Bif
BJIACTUBOCTEll HABKOJIMIIHIX TepPUTOPiii».
IIi mpaBuna, 3a ymMoBH ix e(heKTUBHOTO
3aCTOCYBaHHSA, HAOJIUBATL BUKOPUCTAHHS
HaliMeHyBaHb Miclb moxomxenua y CIITA
0 GPaHIly3bKOTO HigX0my.

Y 1997 p. Kourpec xogugdikysas ua-
cruny mpaBua BATF y Axkrti momomorwu
mraTHuKy monatkiB (Taxpayer Relief
Act). HoBe 3akoHOmaBcTBO mepenbauae,
1o BuHOpPoOu CIITA MOKYyTh BUKOPHUCTO-
ByBaTH HAaIiBpPOJOBI B3a3HaAYeHHA Ha
BUHAX, AKi He OyJaum BUpPOOJIeHI y Iux
MiCII€BOCTSX, SKIIO «BOHU 3’ ABJISIOTHCS
y IpaAMOMY 3B’A3KY 3 BiANOBiZHUM Ha-
MEeHYBAaHHAM MiCIIsd IIOXOIKEHHS, IO
PO3SKpUBA€E CHOPaABKHE MicIle TMOXOMIKeH-
HA BUHA Ta BUHO, BU3HAUYEHE TaKUM
YMHOM, BiAmOBiZae craHgapTy OPUTi-
HAJBHOCTI (AKIIO TaKWH CTAHAAPT iCHYE)

IS IbOTO BUHA, IO MiCTUTBCS Yy IPaBU-
Jax abo, AKINO TaKMH cTaHmapT BiacyT-
Hill, TOPrOBEJbHOMY PO3YMiHHIO TaKOTO
KJacy um Tuny». HaliMmeHyBaHHS, 3a-
sHaueHi y mpaBuiaax BATF ak mamipo-
moBi, Taxkoxk mepepaxoBaHi y Komexci
CIIA sk HamiBpomOBi 3a3HaYeHHA.

Akt Jleuxema. fIKk pesyiabTarT Yromu
TPIIIC Kourpec BHic mompaBku A0 AKTa
Jlerxema ITOMO0 ITPAaBOBOI OXOPOHU T€O-
rpadiuHmX 3a3HaveHb. [lasi posrasHeMo
AKoI0 Miporo saxomomaBcTtBo CIITA Bifx-
noBimae Yromi TPIIIC. [lo nmpuiiHATTS
Yrogu TPIIIC Axr Jleuxema 3a60poHSB
peecTparizo HOpaB Ha TOProOBeJbHI
MapKH, IO BBOAATH B OMAaHy, Ta Ha
MapKH, AKi «IIepBiCHO BBOAATH B OMaHYy
mogo reorpadgiunoi HasBu abo Taki, AKi
BBOJIATH B OMaHy Ta He € CJIOBECHUMU>.
Y cBitai IliBHiuHO-AMepUKaHCBHKOI
Yrogu mono BismbHOI TopriBai (NAFTA),
Kourpec BHic 3minum mo poszaimy 2 (e)
Axra Jlenxema, 1110 3a00pOHSIE peecTpa-
milo TepMiHiB, IO NIEepPBiCHO BBOAATH
B OMaHy m1ofo reorpadiyHol Ha3BU Ta He
€ CJIOBECHHMMU, Ta BKJIOUYHUB IIYHKT, IO
CTOCYETBhCS JININle TaKUX TEPMiHiB, AKi
craysu pospisuaabuuMu g0 08.12.1993 p.
ITicaa Yrogu TPIIIC, Kourpec BHic ogHY
3Miny no AKTa JleHxema 3 MeTOO iMILIe-
menrarii Yroau. IIyHKT OyB gomaHuii 1o
posminy 2 (a) Axra Jleuxema, SKuii cie-
1iaabHO 3a00POHAE BUKOPUCTAHHSA T€O-
rpadiuHuxX 3a3HaUeHb, KOTPi y pasi ix
BUKODUCTAHHA Pa30M 3 BUHAMU YU aJj-
KOTOJbHUMU HAIOAMHU, BU3HAYAIOTH
iHITy MiclieBicTh, HijK Miclle MOXOIKeH-
Ha ToBapiB. Ileii MyHKT TaKOXX MiCTHTH
TIOJIOXKEHHS, 1110 JO3BOJIAE TaKe BUKODPU-
CTaHHA, AKIIO BOHO pO3MOYAJOCA [0
01.01.1996 p. [6, 7].

TopzogenvHi mapku, Wo nepeicHo Mi-
cmamov zeozpa@iuny Haszey. llepmum
KPOKOM € BU3HAUEHHS TOT0, YU MiCTHUTH
TOPTOBeJIbHA MapKa <«IEePBiCHO» reorpa-
¢iune saznauenua. Ile osnauae, 110,
AKIIO0 reorpadiuna HasBa, AKY MiCTUTH
TOPTOBeJIbHA MapKa, € «He3HAaUHUM, He-
SICHUM, He CTOCYEThCSA UM He IOB’A3aHAa 3
ToBapaMmu» abo0, HAKIO reorpadiuna
Has3Ba Ma€ iHIII XapaKTepuCTUKU, HixK
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«Ti, 1m0 BJacTuBi reorpacgiuniit massi,
KOTPi He MaioTh MepPeBasKHOTO 3HAYEHHS
IJIS TOTEHIINHUX IOKYIIiB», TO TOPTO-
BeJIbHA MapKa He MOJXKe BBa)KaTHCH
TaKoi0, M0 «IIEPBiCHO» MiCTHUTH reorpa-
(¢iuny Ha3By. SIKNI0 TOproBesbHA MapKa
BBaYKAETHCA TAKOIO, IO «II€PBiCHO» Mi-
CTUTH reorpadiuHy Has3By, TOAi BOHAa
BBAXKAETHCA «IIPOCTO CJIOBECHOIO» TOPTO-
BeJIbHOIO Mapkoio. Ile osnauae, 1110 mpa-
BOBa OXOPOHA HAJAETHCA TOPTOBEJBbHIiN
MapIli TiJIbKM IicJs TOTO, K BOHA Ha0y-
Ie BTOPHMHHOTO 3HAUEHHS. BepxoBHHUI
Cyn mocTaHOBUB, IO reorpadiuHi 3asHa-
YeHHA He MOYKYTb OyTHU JOCTATHBO PO3-
PiBHAJNBHUMU [OJA OTPUMAHHSA TaKoil
IIPaBOBOI OXOPOHU, AK AJIA TOPTOBEJIHHOL
MapKH, M03adK «BOHU BKA3YIOThH JIUIIIE
Ha Miclle BUPOOHUIITBA, a He Ha BUPOO-
HuKa». OTiKe, BOHM MOKYTH OTPUMATHU
IIPaBOBY OXOPOHY JHIIE, AKIIO MOMKe
OyTu mToKaszaHe APYropAgHe 3HAUEHHS
TaKkol TOProBeJIbHOI MapKu.

TopzogeavHi mMapKu, Wo MOHYmbv 66e-
cmu 8 omMarny u,000 2e02padiiHol HaA36U
ma He € caogechumu. ToprosenbHi
MapKu, IO MOXKYTb BBECTH B OMAaHY
mrono reorpadiuHoi Has3BM Ta HE € CJO-
BECHUMU, BUKOPUCTOBYIOTH reorpadiu-
HUI TEepMiH, AKUH He ONUCYE MicIleBiCTh,
3 SKOr0 IIOXOAATHL TOBApW ab0 IOCJIYTH.
Pozgin 2 (e) (2) mepembauae, 110 y pe-
ecTparmili mpaB Ha TaKi TOpProBeabHI
MapKu Oyme BiAMOBJIEeHO Ha MmigcTasi
TOTO, IO BOHU € TOPTOBEJLHUMU MapKa-
MU, SIKi MOMYTh BBECTH B OMAHY IIOIO
reorpadiuHoi Ha3BU Ta He € CJIOBECHUMU,
akio: (1) ocHoBHe 3HAYEHHS TOPTOBEJb-
HOl MapKm — reorpadiune, (2) morkymIti
MOJKYTh IIOAyMAaTH, II0 TOBapu abo mo-
CJIYTH MOXOOATH 3 reorpadiunol micieBo-
CTi, 3a3HAUEHOI TOPTrOBEJHHOK MAapPKOIO.
s BimiMOBU B peecTpallili mpaB Ha TOD-
TOBeJbHI MapKu, IO MOYKYTb BBECTHU B
OMaHy CTOCOBHO reorpadiuHoi HasBu Ta
HE € CJIOBEeCHUMU, HeoOXimHO 3HAMTU aco-
Imiariro «TOBapmM-MiCIIEBiCTb» Ta JOBECTH,
III0 TOBAapW He IIOXOAATHL 3 ITiel MicieBo-
cri. ¥ In re Nantucket, Inc. cyxn mo-
SICHUB, III0 O3HAYA€ BUMOTrA IIIOJI0 acolria-
mii  «ToBapu-MicieBicTb». «Posymmui

oco0M HaBpAL UM IIOAYMAIOTh, IO OaHa-
HU mig HarimeHyBaHHaM ALASKA moxo-
IATh 3 abo BUpoIeHi Ha Auscii. YTim
PO3YMHI 0co0M JIerKO IOBipsTh, IO JIO-
cochb mig manmenyBaHHaIM ALASKA Bo-
INThCA y Bojgax Kpainum». KoHrpec BHic
aminu g0 posmiay 2 (e) Axra Jlemxema,
110 3a00pPOHsAE peecTpallio TePMiHiB, IO
MOJKYTh IIePBIiCHO BBECTH B OMAaHY IIOMO
reorpad)iuHOl Ha3BUW, Ta BKJIIOUUB ITYHKT,
AKUUA CTOCYETBHCA JIUIIE TAKUX TEPMiHIiB,
KOTpPi craju  pO3PIiBHAABHUMHU O
08.12.1993 p. ¥V peecrpariii mpaB Ha TOp-
rOBeJIbHI MapKH, II[0 MOXKYTb BBECTU B
oMaHy I11010 reorpadiuyHoi Ha3BU Ta He €
CJIOBECHUMH, IO CTAJU PO3Pi3HIILHUMU
micaa miei matu, 6yme Bigmosiaeno. Kpim
IIbOT0, IIPaBa Ha TaKi TOProBeJbHI MapKu
He MOKYTh OyTu 3apeectpoBasi y Homar-
kKoBomy Peectpi (Supplemental Register)
BigmoBiguo mo 15 U.S.C. § 1091, oxpim
BUNAAKIB B3aKOHHOTO BHUKOPUCTAHHA
TaKUX TOPrOBeJbHUX MAapOK y TOPriBui
o 08.12.1993 p. [6, 7].

TopzosenvHi maprku, w0 8800smbv 8
omany. IIpaBa Ha TOProBesbHI MapKu, IO
MOJKYTBh BBECTHU ITyOJiKy B OMaHy, HE MO-
JKyTh OYTH 3apeecTpoBaHi BiamoBigHO mO
posxminy 2 (a) Axra Jleaxema. Ilopyren-
Ha poaxiny 2 (a) Axra JleHxema MoKe
OyTu BCTaHOBJIEHE, SKINO OyAe MOKas3aHO,
mo: (1) ToproBesbHA MapKa «IIepBiCHO»
He omucye reorpadiuny HasBy Ta (2) reo-
rpad)iuHe NEepeKpyUYeHHA € BaromMolo IiJ-
CTaBOIO JJIsl IPUUHATTA pPillleHHA IpU-
mbaTtu ToBapu, IMO OyJaM TaK MapKOBaHi.
Bynp-sika TOprosesibHa MapKa, IO BKJIIO-
yae, aje He o0MerKkyeThbcsa reorpadidyHo
Ha3BOIO, Oy/e BBasKaTUCA TAKOIO, II[0 BBO-
IUTh B OMaHy BiATIOBigHO Mo poaainy 2 (a)
Axra Jleaxema. Ileii posmis Moike BUKO-
PHCTOBYBaTHCh y BUMNAAKY HENPABUJILHO-
0 BUKOPUCTAHHSA reorpadiumoi Ha3BH.

TopzogenbHi MAPKU, WO MOHKYMb 860-
Jdumu 6 omary, Ha BimMiHy Bim TOpro-
BeJIbHUX MAapoK, AKi MOKYTh BBECTHU
B OMaHY CTOCOBHO TreorpadiuHoi Ha3BuU
Ta He € CJIOBEeCHUMU, HEe MOXXYThb OyTHU
BUIIPABJEHI B pe3yJabTaTi HAOyTTA OPY-
rOpsSAIHOrO 3HAUEeHHs. SIK 3asHA4YeHO Y
BUBHAUYEHHI BUIIE, I'OJIOBHOIO BigMiHHi-
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CTI0O Mi’X TOPrOBEJILHUMHU MapKaMU, IO
«IIepPBiCHO» MOKYTb BBECTH B OMAaHY
CTOCOBHO reorpadiusHoi Ha3BW Ta He €
cjJoBeCHMMHU (BiAIOBigHO MO MHOJOMKEHD
§ 2 (e) (3), Ta TOpProBeILHUMHU MapKaMu,
110 MOKYTh BBeCTH B oMaHYy (3a § 2 (a)),
€ Toii (pakT, IO TOProBeJibHA MapKa BU-
3Haya€e MicIeBicTh, 3 KOl He IOXOIATDH
ToBapu abo MOCIyTH, Ta IKa € BaroMOIO
OiicTaBOIO AJA NPUUHATTSA CIOXKMUBada-
MU pillleHHA MIOA0 TPUAOAHHA TOBApPHU
ab0 KopuCTyBaHHA mocayramu. SIKImo
Tak, TOProBeJIbHA MapKa € TaKO, IO
BBOJIUTH B OMaHy, BiITIOBiAHO [0 3HaYeH-
usa § 2 (a), AKIO Hi, TO TOProBeJbHA
MapKa BBa'KAE€ThCS TAKOI0, IO «IIepBic-
HO» MOJKe BBECTH B OMaHy II[OJ0 reorpa-
(iuHOl Ha3BU Ta He € CJIOBECHOIO, BiAmo-
BimHo mo sHaueHHA § 2(e) (3).
BucHoBku. YKpaiHa cTOiTh Ha IIOpo3i
AKTHUBHOTO PO3BUTKY iHCTHUTYTIB TOPTO-
BeJIbHUX MAapOK i reorpadivyHmx 3asHa-
yeHb. Iligr'pyHTAM OxXOpoHU reorpadiu-
HUX 3a3HAUeHb y OiJBIIOCTI Kpail OyJo
Ta JUIIAETHCA 3aKOHOJABCTBO IIPO HE-
mobOpocoBicHY KOHKYypewHIiito. O0paHuii
VKpaiHoo HIISAX €BpoiHTerparii 3yMoB-
JIIOE OpieHTHp, HacaMIiepen, Ha €BpOoIeli-
CbKY MOJIeJb OXOPOHH, IO 3HAYHOIO
Mipoio B:Ke BimoOpaskeHa B HAIliOHAJIBHO-
My 3aKOHOZABCTBi. BomgHouac ympoBaj-
JKeHHs MeXaHi3MiB 3axucrty o00’eKTiB
TTPOMMCJIOBOI BJIACHOCTi HE Ma€ 3BOIUTHU-
cA JUIlle OO0 KOIil0OBaHHS ITPABOBUX HOPM
0e3 BpaxyBaHHS OOCBiy iX 3acTOCyBaH-
HA. YKpaiHa Mae IaHc BUOYAyBaTH Bif-
HOCUHU AK 3 €BPONENChKUMU TOPrOBUMU

Cnucoxk BUKOPHCTAHMX JI3KepeJI

napraepamu, tak i 3 CIIIA, He Hapa-
JKAoUYMUCh HAa KOHMJIIKT MBOX ITPABOBUX
CHUCTEM.

ABTOpPU BHCTYIIAIOTh 3a MiKHApPOIHY
rapMOHi3aIlifo IPaBoBOi OXOPOHU Y cdepi
reorpaivHmx 3asHaUeHb ILIIXOM YKJa-
IeHHsA 0araTOCTOPOHHIX MiKHaAPOSHUX
IOTOBOPiB 3 MaKCHMAaJbHOK KiJbKiCTIO
IOToBipHUX cTopiH. BoHuU ycBimomurio-
I0Th, IO IILOTO MOYKHA MOCATTU BUKJIIOU-
HO HIJIAXOM KOMIIpOMicy 3 KpalHaMu-
omoaurionepamu, Takumu ax CIITA.

Ha migcrasi anamisy, BimoOpaskeHOro
B I[i#l cTaTTi, PEKOMEHAYETLCSA PO3TJIAIa-
™1 ct. 14 Permamenty €C N 2081/92
AK aJbTEPHATHUBU MeXaHidMy BUpPiIlIeH-
HA KOH(MJIIKTY TOPrOBeJIbHUX MAapoK
i reorpadiuHux 3asHauYeHb, Iepexdaue-
HOMy cT. 24 (5) ¥Yrogu TPIIIC. Mexa-
HisM, mepembauenuit y mexxkax €C, xoua i
BificTymae Bifg moswuirii 1momo HeoOXimHo-
CTi CMJIBHOI IIPABOBOI OXOPOHM MJIA T'€O0-
rpadiuEMX 3a3HauUeHb, Iepenbauae
O0inbinm 30alaHCOBAHY Ta CHPABEIJIUBY
CcUCTEMY, HiK Ta, II[0 MicTuUTbCA y cT. 24
(5) Yrogu TPIIIC.

Taguii migxix macTh MOMKJIMBICTE IIO-
BHOIO Mipoi0 BUKOPHUCTATH IIOTEHIliaJ
reorpagiuHmMx 3a3HauyeHb BiJIOBiTHO 1O
IXHBOTO MIPSMOTO IIPU3HAUEHHA — 3a0e3-
HneyeHHA €KOHOMIYHOTO PO3BUTKY U OII-
TUMAaJBHOTO MIIAXY KoMepItiaaisamii
KYJbTYPHUX Ta icTOpUUYHUX HaabaHbL. &
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Angpomyk I'., Abaun A. KoHdauKkTsl Mekay TOProBEIMH MapKaMu M reorpauuecKku-
MM YKa3aHMSIMHU: MEXaHHM3MbI pemeHuaA. PaccMoTpeHbl reorpad@ryecKoe yKasaHUe
KaK IIpaBOBas KAaTeropusa M SKOHOMHUKO-IIPABOBOM MHCTUTYT. VcciiefoBaHbI IPUYNHBI KOH-
(bIUKTOB MeXKIy TOPrOBRIMHU MapKaMHu U TreorpaduUuecKUMU YKazaHUAMHU (KOHMIUKTHI C
3aKOHOM O TOPTOBBIX MapKaxX, 3aKOHOM O reorpaUuecKUx YKasaHUAX, HeZoOpOCOBECTHOMN
KOHKYPEHI[UY ¥ KOMMEPIIUU IO UyKUM MMEHeM) ¥ MeXaHW3Mbl UX pellleHus. PaccMoT-
peHbl aIMUHUCTPATUBHBIE CHCTEMBI 3alllUThI, MeXIYHapomuble coruaiieHus (JIuccaboH-
ckuii moroBop, Cornamenme TPUIIC). IlpoananusupoBaHa HOpMaTWBHas 0asa, KoTopas
MIPUMEHSEeTCA MPU PeIlleHUU CIOPOB MeXKJy TOPrOBRIMM MapKaMHU U reorpa@ruuecKuMu
yrkasanuamu B EC (Perimament EC Ne 2081/92, Cornamrenume TPUIIC), CIIIA (mpasuia
BATF, Axr Jleaxema) u B YKkpauHe. [latoTcss peKOMEHAAIINY IO aJbTePHATUBHOMY MeXa-
HU3MY paspenieHus KOHMINKTOB TOPrOBBIX MapOK U reorpa@uyuecKuX YKasaHUM.

Karwouesvie caosa: reorpaduyueckoe yKasaHUe, TOProBasg MapKa, KOHQIUKT, HeI00pPO-
COBECTHAA KOHKYPEHIIUs, CYAe0HbIe CIOPBI

Androschuk H., Afyan A. Conflicts between trademarks and geographical indica-
tions: resolution mechanisms. The article deals with geographical indications as a legal
category and an economic and legal institution. The reasons of conflicts between trade-
marks and geographical indications and mechanisms of their resolving (conflicts trade-
mark law, the law on geographical indications, unfair competition and commerce under
a different name). It is considered administrative system of protection, international
agreements (Lisbon Treaty, TRIPS Agreement). The regulatory framework applicable in
resolving disputes between trademarks and geographical indications in the EU (EU Reg-
ulation Ne 2081/92, TRIPS Agreement), the USA (rules BATF, Lanham Act) and in
Ukraine is analyzed. The recommendations on alternative mechanisms for resolving con-
flicts trademarks and geographical indications are made

Keywords: geographical indication, trademark, conflict, unfair competition, litigation
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BITAEMO! B

Bitaemo nepemozkiiB II etanmy BeeykpaiHChbKOTro KOHKYpCY
CTYIEHTChKUX
HAYKOBHMX POOIT 3 iHTeJIeKTyaJIbHOI BJIACHOCTI

3riguo 3 Hakasom MinicTepcTBa ocBiTu i Hayku Ykpainu Ne 1193 Bix 21.10.2014 p.
KuiBcbkuii HamioHanbHU yHiBepcuTeT iMmeni Tapaca IlleBuenka OyB BusHaueHUi Oa-
30BMM HaBUAJBLHUM 3aKJagoM AJs npoBegeHHA Il eramy BceykpaiHChKOTO KOHKYDPCY
CTYAEeHTChKUX HAaYKOBUX POOIT 3 iHTE/NIeKTyaabHOI BJIACHOCTI.

HI intenexryanbuoi BiaacHocTi HAIIpH Vkpainu 6ysio o6paHO TOJIOBHUM IIEHT-
POM pelleH3yBaHHS CTYAEeHTChKUX HAYKOBUX pobiT. ITposigui cmemiamictu HII inTe-
JextyanbHOi Baacuocti HATIpH Vkpainwm ysifimim mo ckjaagy clIeliaJbHOI ramyse-
BOi KoMicii 38 mpoBeeHHA BceyKpaiHCHKOTO KOHKYPCY CTYAEHTChbKUX HAyKOBUX POOIT
3 iHTeJIeKTyaJIbHOI BJIACHOCTI.

Big 01.12.2014 p. BuitmmoB Haxas Ne 997-32 pexropa KuiBcbKoro HalioHaJIbLHOTO
yHiBepcurery imeni Tapaca IlleBueHKa, AKUII 3aTBEPAWB CKJAJA rajays3eBoi KoMmicii,
OPTKOMiTeTy KOHKYPCY Ta TEPMiHU IIPOBEJEHHS 3aXOIiB.

Ha xoukypc Hazmicaamu 61 cTymeHTChKY HayKoBy pobory 3 30 yHiBepcuTeTiB
VYxpainu. Beboro B3Anm yuacts 69 cryneHTis.

I peleH3yBaHHA POOIT oprkomiTer s3ampocuB 22 ¢axiBili 3 iHTeJeKTyaJabHOI
BJIACHOCTi, cepen AKUX: 4 TOKTOPU HayK, mpodecopu, 16 — KaHIUAATH HAyK, AOIEH-
T, 2 — TIaTeHTHi moBipeHi YKpaiunu Ta IIpesumenTt Acolialfii agBokaTiB YKpainu.

ITlicna penensyBaHHA 15 pobGitT srimHo 3 Haxkasom MinicTepcTBa ocBiTH i HayKu
Vxpaiau Ne 202 Bixg 21.02.2012 p. 6yau Bifibpani oA ydyacTi B HayKOBO-IIPaKTUU-
Hi#l KOH(pepeHIrii.

CrymeHTH, PEKOMEHIOBAHI I 3aXUCTY POOIT Ha HAYKOBO-IPAKTUUHiN KoH(epeH-
1ii, 6yam 3ampoIllieHi OprKoMiTeToM s ydacTi B KOH(pepeHIii, AKa Bigbymaca B
KuiBcbkomy HamioHasmbHOMY yHiBepcuTeri imeni Tapaca IlleBuenka 20.03.2015 p.
Ha HayKoBO-TIpaKTUUHi# KOHMepeHIil O0yau po3radaHyTi 15 CTyJeHTCHKUX HAYKOBUX
pobiT. 3a pesyabTaTaMu 3aXUCTY OyJIM BU3HAUEHI MiCIld IMepeMOKIliB.

3a pesyabTaTamMu Kokypcy I miciie mociam:

Boaunens Imna IlaBiiBua (kepiBumk — Kopaapuyx O. O., K.10.H., KuiBchbKuii
HamioHasbHUH yHiBepcuTeT imeHi Tapaca IlleBuenka);

Kananua Omexcauapa BomogumupiBHa (KepiBHuUK — IIpacosos €. ., K.T.H., 10-
1eHT, [loaTaBCchKa Jep:KaBHA arpapHa aKaaeMis);

KobGeneBa Anna BanepiiBua (kepiBauxk — Ilepepsa II. T'., n.e.H., mpodecop, HTY
«XapKiBChKUIT MOJMITeXHIUHUH iHCTUTYT»)

3acTymHUK TOJIOBU rajy3eBoi KoMicii, rosioBa opraHisaiifiHOTo KOMiTeTy, OTUpPEK-
Top HJII imrenextryanabHoi Baacuocti HAIIpH Vxkpainu, ng.10.H., mnpodecop
O. II. OpsioKk BpydmJia TPaMOTHU IIEPEMOKI[AM i HpUBiTajda CTyOeHTiB-HAYKOBI[iB 3
epUInMu 3100yTKaMU B IXHBOMY HAyKOBOMY JKHTTi.

(Pomossim — Ha 00KAAOUHUI)
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NIESIKI ACIIEKTH
BCTAHOBJIEHHS BIIIIOBITHOCTI
KOPHUCHOI MOJIEJI TAKII
YMOBI IIATEHTO3IATHOCTI,
SIK HOBU3HA

Cepriit ITerpeHnko,

KepieHUK yenmpy excnepmuux docaidxcenvy HJIIT
inmenexmyanvHoi enacnocmi HAIIpH Ykpainu,
amecmosanuil cyoosuil excnepm 3 NUMAHb iHMeLeKMYanbHOL
enacnocmi, kandudam WPUOULHUX HAYK

Posrnanaerbea nUTaHHA BAOCKOHAJIEHHA METOJUYHOTO 3a0e3IeUeHHs IPOBEIEHHA CY-
IOBOI eKcrepTu3u 00’€KTiB ITaTeHTYBaHHA IIPU BUPIIlIEHHI eKcIlepTHOoI 3ajadi I11om0 BCTa-
HOBJIEHHSI BimmoBigHOCTi BuHaxonmy (KOPHUCHOI MOJeJi) YMOBi HmaTeHTO3JaTHOCTI «HOBUS3-
Ha» Ta 3aKOHOJABCTBY II[OJI0 OXOPOHY IpaB Ha BUHAXOAu (KOPUCHI mMozesi).

Pisui migxonm cymoBoi exkcumeprusu it ekcrmeprusdu 11 «YkpaiHcbKUIl iHCTUTYT IIpO-
MHCJIOBOI BJIACHOCTi» O BCTAHOBJIEHHS BiZJTOMOCTi 3 PiBHA TeXHiKW O3HAK KOPHCHOI MOjze-
JIi MOMKYTb IIPU3BECTU 0 PiBHUX BUCHOBKIB HaBiTh ITPU MOCJiIKEHHI OMHAKOBUX IKepeJ
ingopmarii B ogHakoBoMy 00csasi. IIpu mpoMy 3a ommcaHUX BUINE O00OCTAaBUH BUCHOBOK
eKCIIePTU3U IIOJ0 YMOB IIaTEHTO3AATHOCTI KOpHMCHOI Momesi, ckaamenuit Il «Ykpainu-
CBLKUH iHCTUTYT IIPOMICJIOBOI BJIACHOCTi» 3a 3BePHEHHSM BiATIOBiZHO M0 4. 2 cT. 33 3aKOHY
Vrpainu «IIpo oxopoHy mpaB Ha BuUHaxoAu (KOpHCHI Mofesi), Ha HAIIY AYMKY, Oyae
0i/BIIT KOPEKTHUM, aHi’K BUCHOBOK CYJOBOI €KCIEPTUBU, ali’Ke BPaXOBYE Pe3yJIbTaTHU [O0-
CIiI)KeHHs eKBiBAJIeHTHOCTI O3HAK.

ITro o6cTaBuHy HeoOXimHO OpaTw AO yBaru CTOpOHAM IIPM HalaHHI JOKasiB y mporlieci, a
TaKOYK CYIOsAM IIPU IPUUHATTI PillleHHs IOJ0 HeoOXiZHOCTI Hmpu3HAUYEHHS EKCIIePTU3U Y
cmpaBax PO BU3HAHHA HENIMCHUM IIATeHTy YKpaiHu HA KOPUCHY MOZEJIb i OIiHKM JTOKas3iB.

Kanwuosi cnosa: cymoBa eKCIIepPTH3a, KOPHUCHA MOMIesb, KPUTepil maTeHTO3maTHOCTI,
HOBU3HA

BigmoBiguo nmo 83akoHy VYEKpaiHu
«IIpo cymoBy exkcmepTusdy», ii mpusHa-

KOpHUCTaHHA 00’€KTiB iHTeJeKTyalbHOI
BJIACHOCTI.

YeHHA — Ile HaJaHHA opraHaM [Mi3HaH-
Hs, DOCYJOBOTO Ta CYZOBOTO CJiZCTBa
IOKasiB y cmpaBax, AKi mepe0OyBaioTh
y ixapomy npoBazmkeHHi. Ili noxasu
dopmyoThCA B pe3ysbTaTi IpPOBeNeHHS
€eKCIepTOM Ha OCHOBI cHmemiaabHHX
3HAHb JOCJiJKeHHA MaTepiaabHUX
00’eKTiB, ABUI i mporeciB (pakKTUUHUX
IaHUX), AKi MicTATh iHopMaIliio mpo
obcTaBMHM BiAMOBimAHOI crpaBu.

CymoBa exciepTnsa 06’e€KTiB iHTeJIeK-
TyaJIbHOI BJIACHOCTi, 3a3Bu4Yaii, IIpu3Ha-
YaeThCA y CIIpaBax, IOAO BiAOBimHOCTI
00’eKTiB iHTeJdeKTyaJabHOI BJaCHOCTI
yMoOBaM HaJaHHsS IIPABOBOI OXOPOHU abo
JK Yy cIopaBax IOJO IPOTUIIPABHOTO BU-

Ha xanb, choromui B YKpaimi ans
IesaKUX 00’€KTiB iHTeJeKTyaJbHOI BJjac-
HOCTi He iCHye 3apeecTpoOBaHUX METOMUK
TIPOBEJeHHS CYJAOBUX €KCIIePTU3, a Ti Me-
TOAWKM, IO iCHYIOTH, MOTPEeOYyIOTh ymoC-
KOHAJeHHs, I'PYHTYIOUNCh Ha pes3yJbTa-
TaxX CyJO0BO-€KCIEePTHOI MPaKTUKU Ta eM-
OiprYHUX HAIIPAIIOBAaHHAX y Hiit cdepi.

Cepesl HAYKOBUX IIpallb, V SIKUX PO3-
IVIAJAEThLCA 3arajbHa Teopis cymoBoi eKc-
MepTHU3u, MATAHHS NPU3HAUYEHHS Ta IIPO-
BeleHHs eKCIePTH3HU, OI[iHKN BHCHOBKY
eKclepra, BapTO 3ragaTu  podoTHU
O. Poccuncekoi [1], T. ABepsanosoi [2],
M. IIlep6akoBcskoro [3]. IleBHUM nu-
TAaHHAM MIPOBEIEHHS CYNOBUX €KCIePTHU3
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00’€KTiB iHTEJIEeKTyaJbHOI BJIACHOCTI IIPH-
cBaueHi HaykoBi mparri O. Iloporenka [4],
€. Jlanina [5], po6boTu aBTOPCHKHUX KO-
JEeKTHUBiB 3a 3arajJbHOI0 peIakKIlieio
B. T'onuapenka [6] Tta II. KpaiineBa [7]
TOIITO.

¥ cBoix migxomax cymoBa eKcHepTusa
00’€KTiB iHTeJeKTya/JIbHOI BJIACHOCTI, 3a-
3BUUall, KopeJyiloe 3 KBajJidikamiiinoio
€KCIIepPTU30I0 MaTepiajiB 3aABOK Ha TOu
abo Toit 06’€KT iHTeIeKTyaJIbHOI BJIaCHO-
cri. OgHaK, iCHyOTb HEIIOOAMHOKi BU-
MaJgKu, KOJIU I KOpeaAllia abo He MOXK-
JamBa, abo BifcyTHsS uepes3 HEIOCKOHA-
JicTh BaKOHOJABCTBA Ta METOIUK
NPOBEJEeHHA EKCHEePTHUX MOCIHiJIKeHb.
OauH 3 TaKUX BUIAQAKIB — IIe MOCJIif-
JKeHHSA Ha BiAMOBigHICTH KOPUCHOI Moje-
JIi YMOBi aTeHTO3IaTHOCTI «HOBU3HA».

Tosx, y Mmexkax Iiei cTaTTi posrisHe-
MO THUTAHHSA BIOCKOHAJIEHHS METOIMNY-
HOTO 3a0e3MeueHHA TPOBEIeHHA CYL0BOI
eKcIepTu3um O0’€KTiB HaTeHTyBaHHS
Opu BUPIINIeHHI eKclIepTHOI 3amaui
100 BCTAHOBJIEHHS BiAIOBigHOCTI BU-
Haxony (KOpuCcHOI Mojesi) yMOBi mmaTeH-
TO3IATHOCTI «HOBM3HA» Ta 3aKOHOIAB-
CTBY IIIOJI0 OXOPOHU IIPAB HA BUHAXOIU
(kopucHi momesi).

IIpomnenypa BuU3HaUeHHA BiAmoBimHOCTI
3asBJICHOT0 BHHAXOAY YMOBIi ITaTeHTO3[a-
HOCTi — «HOBH3HA» BUKJaJeHa B 3aKOHi
Yxpainu «IIpo oxopoHy npaB Ha BUHAXO-
au (kopucHi momeni)» (mami — 3akoH) Ta
y IIpaBuyiax posryAny 3asgBKM HAa BUHAXIM
Ta 3adBKU HA KOPUCHY MOAeN b (mami —
IIpaBuna posrasamy). SIKIo mo matu 1mo-
IaHHA 3adBKU, YU, AKIIO 3aABJIEHO IIPio-
purer, 1o matu ii mpiopurery, 3 piBHA
TexHiKu OyJo BioMe TexHiuHe pillleHHs,
AKOMY IIpUTaMaHHA KOXKHA O3HaKa (op-
MyJW BUHAXOMY, IO 3aABIAETHCA, TO
TaKui BUHaAXij He € HoBUM [8, m. 6.5.2].
IIpn mpomy, Ha BigMiHY Bim mporenypu
BU3HAUEHHS BiAMOBiZHOCTI 3asIBJIEHOTO
BUHAXOAy YMOBi IIaT€HTO3AHOCTL — «HO-
BU3Ha», o Oysia BukJageHa y Ilopanky
pOSTIIANY 3asdBKM Ha BUHAXiA (KOpHCHY
mozenb) (auB. m. 15.2.3 [9]), axkuii misas

no npuiitHaTTa IIpaBua posrisny, Iepe-
BipKa HOBUS3HU 3iliICHIOETHCS JIUIIE 3 IIO-
3UIlii BUABJIEHHA y PiBHI TeXHiKU TeXHiu-
HOT'O PiIlIeHHSA 3 iIeHTUYHUMHU O3HAKaMH i
He 0epyThcs [0 yBaru TeXHIUHI pillleHHA 3
eKBiBaJIEHTHUMU, UM iIEHTUYHUMU Ta €K-
BiBaJIEHTHUMU O3HAKaMMU.

Ina kBarmigikaimifiHoi eKcrIepTus3u
BUHAXOJiB TaKa HabyTa BiAMiHHICTEL € He
KPUTUYHOIO, TO03asgK HA HACTYIHOMY
eTarri IIpu BCTAHOBJIEHHI BigmoBimHOCTI
00’eKTa TaTeHTYBaHHS YMOBi ITaTeHTO3-
OATHOCTI «BUHaAXigHUIbKIA piBeHb»
3NiliCHIOETHCS BiJTOKpPEeMJIEHHS Heoue-
BUIHUX [JIS cepeaHboro (axiBig y Bia-
OOBigHiNA ranysi 3HaHb TeXHIUHUX pi-
mieHb BiJ 3BUUYAWHUX iHKEHEPHO-KOH-
CTPYKTOPCBKUX po3pobok. Came Ha
bOMY eTalri KBajdiikamiiiHoi eKcrepTu-
31 BPaxoOBYIOTH BifloMi 3 piBHA TexXHiKHU
aHaAJOTH 3 eKBiBAJEHTHUMHU O3HAKAMU.

Imakie crJaamaeTbCcsa CUTyaIlid IITOTO
IepeBipKY KOPUCHOI Mozesi Ha Biamo-
BigHicTh yMOBiI maTeHTO3IATHOCTI «HO-
Bu3Ha». BigmoBigHOo 1m0 HAaIiOHAJBHOI'O
3aKOHO/IABCTBA IIPU POBTJIAMLL 3asBKU Ha
KOPHCHY MOIeJib 000B’sA3K0OBa KBaJii-
KalliliHa eKcIlepTu3a He IIPOBOJAUTHLCH,
maTeHT YKpaiHu BUAAETHCA IIiJ BiAIoBi-
ITadbHICTh 3aABHUKA Ta Ma€ AeKJapalii-
HU# craryc. OmHak 3rigao 3 4. 2 ct. 33
3aKoHy 3 MeTOI0 BU3HAHHS MeKJapalliii-
HOTO MaTeHTY HeAificHUM 6yab-aKa ocoba
MO’Ke IOJATH N0 YCTAaHOBU KJIONOTAHHS
PO TIPOBENeHHS eKCIepPTU3U 3alaTeHTO-
BAHOTO BUMHAXOAy (KOPHMCHOI MoOmeJsi) Ha
BiIIIOBigHiCT, YyMOBaM IIaTEHTO34ATHOCTI
[10]. IIpu mpomy BiamoBimHO mO 1. 9.3
IIpaBun posraany [8] excrmeprusa 3amna-
TEHTOBAaHOI KOPHCHOI MojmeJsii Ha Bigmo-
BilHiCTHP yMOBaM IaTEeHTO3IATHOCTI IIPO-
BOAUTHLCA B IOPAAKY, BCTAHOBJIEHOMY
nmn. 6.4, 6.5.1 (mepeBipKa IPOMHUCIOBOL
mpugaTHocTi) Ta m. 6.5.2 (mepeBipka HO-
BusHM) nux IIpaBui, B 06casi ony0Iiko-
BaHUX (opmyam i ommcy Lo AeKJapa-
iAHOTO IIATEHTY.

OT:xxe, OJd KOPMCHOI MoOmesai, Tak
caMo fAK 1 O BUHaAXoOAy, IiepeBipka

“Nep:xaBHE MiJIPUEMCTBO «YKPAIHCHbKUHI iIHCTUTYT IIPOMMCIOBOI BJIACHOCTI» .
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KpUTEPil0 MaTEeHTO3MaTHOCTI «HOBU3HU»
31MCHIOETHCA JIUIIE 3 IO3UIi] BUSABJIEH-
HA B PiBHI TeXHIKM TeXHIUYHOTO pillleHHS
3 igeHTHUYHMMMU o3Hakamu. TexHiuHi pi-
IIeHHA 3 €KBiBaJIEHTHUMU YM iJeHTUY-
HUMHU Ta €KBiBAJeHTHUMHN O3HAKAMU [0
yBaru He 6epyTh. Kpim mporo, KopucHa
MOJeJ b He IepeBipsAeThCcA Ha BiAMMOBif-
HiCTh TaKili yMOBi ITaTeHTO34ATHOCTI, AK
«BUHAXiTHUNBKUN PiBeHb», 0 B CYKYII-
HOCTi 3 BUIIle 3a3HAYEHUM CTBOPIOE IIe-
penyMoBU AJA MaTEHTyBaHHS AK KOPUC-
HOI MoJeJii TeXHiUHHUX pilleHb, SKi 3a
BciMa KJAaCMUYHMMM IPUHIIUIIAMH IIa-
TEHTHOTO IIpaBa He MOYKYTb Ta ¥ He TO-
BUHHI OyTU MaTeHTO3TaTHUMU.

1 HAaOYHOCTI MOSCHIMO BHUIIlE BUK-
JajeHe Ha mpukJgazni. IcHye moOpeBimoma
KOMIIO3UIIiA 3 TPHOX KOMIIOHEHTiB A, B,
B, ne B — 11e moBepxHEBO aKTUBHA PEUO-
BUHA ab0 K TPUITYCTHUMO, IO I KOMIIO-
BUIIiA OXOPOHAEThCA AK BmHaxinm. Ha pe-
€CTpAIlil0 MOJAEThCSA 3adABKA HA KOPUCHY
MOJieJIb, BiIIOBiAHO M0 IKOI 00’€KTOM IIa-
TEHTYBaHHS € TaKa caMa KOMIIO3UIlisl, B
AKilfl 3aMicTh ITOBEPXHEBO aKTHUBHOI peuo-
BUHN B BUKOPHUCTOBYETHCS eKBiBajieHTa
MOBepXHEBO-aKTUBHA peuyoBumHa — C.
Or:ke, 3 PiBHA TEXHIKM IO AATH IIOJaHHS
3asIBKM HA KOPUCHY MOeJb He OyJia Bimgo-
Ma KOMIIO3UIIiA 3 TPhOX KOMIIOHEHTIB A,
B, C, a oT:ke KOpuCHA MOeJb BifiTIoBimae
YMOBi IATEHTO3JaTHOCTI «HOBU3HA» .

Y mopanbilioMy BJACHUK TaKOTO Ta-
TEHTY Ha KOPUCHY MOJeJb, BiAIIOBiHO
Io 4. 5 cr. 28 3aKOHY, Ma€ BUKJIOUHE
npaBo 3a00POHATH iHIIMM ocobaM BHUKO-
puctoByBaTu 0€3 HOro MO3BOJIY HE TiJb-
KU KOMIIO3UIIiI0 3 KoMOoHeHTamMu A, B,
C, a ¥ KOMIIO3UIIilO i3 KOMIIOHeHTaMu A,
B 1 exBiBaJleHTHMM KOMIIOHEHTOM B,
3rigmo 3 4. 2 cr. 28 3rajmaHoro 3axKoHy:

«BukopucranuamM BuHaxonxy (Kopwuc-
HOI MOJeJIi) BUBHAETHCA:

* BUTOTOBJIEHHSA IPOAYKTY i3 3acTOCy-
BAHHAM 3aIlaT€eHTOBAHOTO BUHAXOIY
(kopucHOiI Momesi), 3acToCyBaHHS
TAKOTO TIPOAYKTY, IPOMOHYBAHHSA
IJIsI IPOJAKY, B TOMY umcJi uepes IH-
TEepHEeT, TMPOJa’K, iMmopT (BBE3EeHH)
Ta iHIIle BBeJeHHsS HOro B IIUBLIbHUNI

obopoT abo 30epiraHHs TAKOTr'o IIPO-
OIYVKTY B 3a3HAUEHUX ITiJIAX;

< .o >

* I[IpogyKT BU3HAETHCA BUTOTOBJIEHUM
i3 BacTocyBaHHAM 3aIllaTEHTOBAHOTO
BUHAxXoAy (KopucHOI Momesi), SAKIIO
IpHA IBOMY BHKOPHCTAHO KOMXKHY
03HAKYy, BKJIOUEHY 0 HEe3aJIeKHOTO
MYHKTY (opMyau BuHaxXonmy (Kopwuc-
HOi Mogmesi), a6o O3HaAKy, eKBiBa-
JeHTHY iti» [10].

Be3yMoBHO, PO3TISAHYTHHN BUIE IIPU-
KJaJ CBiguuTL IIpo abCypAHIiCThL cuTya-
mii, ame momiOHi curyarii, Ha KaJb,
YacTo TapIISIOThCS B pealisix IpaBoOBO-
o peryJjoBaHHA cepu KOPUCHUX MOje-
Jeii B YKpaini.

Y 2014 p. OII «YkpaiuceKuit incru-
TYT IPOMMCJIOBOI BJIACHOCTi» PO3P06JIEHO
MeroguuHi peKoMeHaaIlii 3 OKpeMUX IIH-
TaHb MMPOBEJEHHS eKCIIePTU3U 3asdBKU Ha
BUHAaXig (KopucHy mozesb) (mami — Me-
TOAWYHI peKoMeHpmairii), posmin XXVIII
AKUX TPUCBAYEHO €KCIepTU3i 3amaTeH-
TOBAaHOI KOPHCHOI MOJeJIi Ha BiAImoBif-
HICTH yMOBAM IIaTEHTO3IaTHOCTI:

«28.1. Byab-sxa ocoba 3 MeTOIO0 BU-
3HAHHA NaTEeHTY Ha KOPHUCHY MOJEJb He-
miticHuM Moxke mogatu no IlepskaBHOL
CJIY?KOU KJIOIIOTaHHS IIPO IPOBEICHHS eKC-
HepTU3U 3aIllaTeHTOBAHOI KOPHUCHOI MOzesTi
Ha BiIOOBigHICTH yMOBaM IIaTEHTO3JATHO-
CTi, BCTAaHOBJIEHUM 4. 2 CT. 7 3aKOHY.

< e >

28.5. Excmeprmsa 3amaTeHTOBaHOI
KOPHCHOI MOozeJIi Ha BiAMOBimHIiCTE yMoO-
BaM IaTEHTO3JATHOCTI HPOBOAUTHCS
mono (GOopMyJaM, OINCY Ta KpecJeHb,
[0 MicTATHECA B OCTAHHIN pemakxIii
OommCy 0 HMATEeHTY Ha KOPUCHY MOJEJb.

Ilig yac mpoBeeHHS eKCIEePTU3U IIepe-
BipAIOTH BifNOBiAHICTE KOPUCHOI MOAeJi
yMOBaM TATEHTO3JaTHOCTI «IIPOMICJIOBA
OpUAATHICTB» Ta «HOBU3HAa» BiIIIOBiIHO
no poszximi XXIII, XXIV 3 ypaxyBaH-
HaM a63. 1 m. 28.5.

< e >

28.6. 3a pesyabTaTaMu eKCIEPTU3U
3aIIaTeHTOBAHOI KOPHCHOI MOJe i 3aKjaa
eKCIIepTU3U TOTy€ OOI'PYHTOBAaHUII BUC-
HOBOK.

a4
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Taxuii BHCHOBOK  HAaJCUJIAETHCH
oco0i, AKa mogaJsia Kaomoranua» [11].

Y posgini XXIV MertoguuyHuX PeKo-
MeHJAIlill, IIPUCBIYEHOMY IIepeBipIli Ho-
BU3HU 00’€KTiB mMaTeHTYBaHHs, 3a3HAya-
€ThCA:

«24.2.1. TlepeBipKa HOBU3HU B3Iiii-
CHIOETBHCA HIOJ0 BCiel CyKYyHHOCTiL inmeH-
T(iKOBAaHUX O3HAK, HaBEJeHUX y Hesa-
JeKHOMY IYHKTI (opMyaum BUHAXOLY,
MIJIAXOM TMOPiBHAHHA IIi€el CYKYIHOCTI
O3HaK i3 BigomocTaMu mpo o06’eKTH,
110 € YaCTHUHOIO PiBHA TeXHiKMU, BUABJIE-
HUMU B Pe3yJIbTATi IPOBEIEHOT0 3aKJia-
IOM eKCIIEPTU3U IIOIINYKY.

< .. >

24.2.3. Bunmaxim He BU3HaAETbCS
HOBUM, SIKIIIO 3 PiBHA TEeXHIKU BUABJIEHO
00’€KT, B AKOMY BUKOPHCTAHO KOXKHY
03HAKy, BKJIOUEHY 0 He3aJeXHOTro
MYHKTY (popMyJu BUHAXOAy, abo O3HAKY,
exBiBasieHTHY 1ii. Ilpum mpomy He Mae
3HaueHHsa (opmMa IIpeicTaBJIeHHS O3HA-
KM: CJIOBecHa, MaTeMaTuyHa, rpadiuna,
CUMBOJIiYHA TOIIIO.

ExkBiBasIeHTHIME BU3HAIOTHCA O3HAKIU,
AK1 BimpisuaioThCsa (QopMo iX yTineH-
Hf, ajle BUKOHYIOTh Ty caMy (PpyHKIIiIO 3a
TUM CaAMUM IPUHIIUOOM y TOH caMHit
cnocib, i mpu IBOMY CHPUAIOTH JOCAT-
HEeHHI0O TeXHiYHOTO pe3yJbTaTy TaKo-
ro K BuUny i Axocti» [11].

OT:xe, BiATIOBIiZHO MO POBTIAHYTUX
MeTtogmuHUX pPEeKOMEHAAI[ill, ¥ BUIAAKY
TPOBeIeHHA YCTAaHOBOIO eKCIePTU3U 3a-
IaTeHTOBAHOI KOPMCHOI MomeJii Ha Bif-
HOBiZHICTHL YMOBi IIaTEHTO3LATHOCTI «HO-
BU3HA» OyIOyTh OOCJiA:KyBaTuUCA Bimomi
3 piBHA TexHiIKM TexHiuHi pimeHHs,
AKUM IIPUTAMAHHI He TiJIbKM iIeHTUYHI,
aJjie 1 eKBiBaJIeHTHiI O3HAKU.

Xoua, 3BiCHO, HJIs HAJEXKHOTO IIPaBO-
BOT'O PEryJaOBaHHSA IPOBEIEHHS eKcIep-
TU3W KOPUCHOI MOJeJi Ha BigmoBigHicTb
YMOBi ITaTeHTO3AATHOCTI «HOBU3HA» Bij-
IOBifHA HOpMa IIOBUHHA MicTuUTHCA Y
IIpaBunax posriaany.

Bigmosigao mo m. (a) u. 1 cr. 33 3a-
KOHY IIaTEeHT MOKe OyTH BUB3HAHO B CY-
ITOBOMY IIOPAAKY HeOiliCHUM HIOBHiCTIO
ab0 YacTKOBO B pasi HeBiAmoBigHOCTI 3a-

MaTeHTOBAHOTO BHMHAXONMy (KOPMCHOI MO-
IeJsi) ymMoBaM IIaT€HTO3JATHOCTi, IO BU-
3HaueHi cT. 7 3akony [10].

Y Taxkomy pasi mOCHTifKeHHS I0J0
BimmosigHOCTI BMHaxony (KOpPHCHOI MO-
meji) yMOBi IMaTeHTO3ZATHOCTI «HOBU3-
Ha» Oyme 3milficHIOBATHCH B MeKax IIPO-
BeleHHs CYIOBOI eKCIepTHU3W 3a yXBa-
JoI0 cyay BiamosimHo mo MeToaukru
TpOBeJeHHS CyZI0BOi eKCIepTusu,
IOoB’sA3aHOI 3 BHHAXOJZAMM Ta KOPUCHU-
Mu wmogeaamu (yHiBepcanapHOoi) Mini-
crepcTBa Iocturnii VYwpainm (peectp.
Ne 13.3.01) (mami — Meronura) [12].

Y pospimi 4.1.1 Mertoauku, mOpwu-
CBAYEHOMY JOCJiIKeHHIO BigmoBimmocTi
BUHaXo0ny (KopucHOI MomeJsi) yMoBi ma-
TEHTO3JaTHOCTI «HOBU3HA» 3a3HAUYAETH-
cd, IO HA APYTOMY eTami IIbOTO JOCJi-
JKeHHS «BUHAXiJ He BU3HAIOTHL HAK
TaKWii, 1110 BifmoBimae ymMoOBi HOBUBHHU,
AKIIO Yy BiZoMOCTAX MaTepiajiB cipasu
BUABJEHO 3acib, AKOMYy BJIACTHBiI O3Ha-
KN, IIM0 igeHTHYHiI ab0 eKBiBaJeHTHI
O3HaKaM, dKi € y ¢opmy.ri.

IneHTMYHMMY HA3WBAIOTh OBHAKU, IO
3biraroTbcsa 3a QYHKI[i€I0, SKa HUMU BU-
KOHYETBHCS, 1 3a (hopMOIO iX BUKOHAHHA.

HociimxeHHs eKBiBaJeHTHOCTI O3HAK
MPOBOAUTLCA SAK Ile 3a3HAUYEeHO y PO3-
mimi 4.4 «JocnimykeHHs eKBiBaJIEHTHUX
O3HAK».

3BepTaeMo yBary, 0 y HaBeIeHOMY
TEeKCTi HAeThcA NPO AOCHIAKEHHA €KBi-
BaJIEHTHUX O3HAK IIPU IlepeBipIi jumie
BUHAXOAY Ha BiAmoBigHicTh yMOBi ma-
TEHTO3JIAaTHOCTI «HOBH3HA», X0Ua PO3MALT
OPUCBAYEHUNA JOCTiIKEeHHIO SK BHUHAXO-
Iy, TaK i KOpUCHOI MOJesTi.

Y posaini 4.4 MeToguKu MiCTHUTBCS
s3acrepeskeHHA: «OCKiJIbKU yMoOBa IIaTeH-
TO3JATHOCTI “BUWHAXiTHUIBKUKN piBeHBL”
IO KOPHMCHUX MOJeJeill He 3aCTOCOBY-
€ThCA, TO i HMOHATTA “eKBiBaJieHTHA 3a-
MiHa” i3 BaJyueHHSM BigmomocTeil 3
PiBHSA TeXHIKU 1O KOPUCHUX MoJeJsell He
3aCTOCOBYETHCA». OTiKe, OIS KOPUCHUX
MoOIeJied IIpW IepeBipIiii Ha BigmoBin-
HiCTH yMOBi IIaTEHTO3JATHOCTI «HOBUS3-
Ha» JOCJiMKEeHHs eKBiBaJeHTHHX O3HAaK
He 3IiMICHIOETHCH.
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3ragyBaHHA y posxinax 4.4 ta 4.5
MeToguku mpo B3acTOCyBaHHS eKBiBa-
JIEHTHOI 3aMiHM O3HAK y KOHTEKCTi mo-
CHi»KeHHs KOPMCHOI MOJIeJIi CTOCYETBHCS
BUIAAKiB, KOJU B Me)Kax IIPOBeIeHHS
CY[OBOI €KCIepTU3U BUPINIYETHCA eKC-
ImepTHa 3ajada IOJO0 BCTAHOBJIEHHS BU-
KOPUCTAHHA CYTTEBUX O3HAK KOPUCHOIL
Mozesi B 06’€KTax ToOCHOJaplOBaHHA.
ITo cyTi 3pxificHIOETBCA MOPiIBHAJIBLHUIN
aHaJIiz 0o3HAK (hOPMYJIM KOPUCHOI MOJeJTi
3 iJeHTUYHUMU Ta/4u eKBiBaJIeHTHUMU
iM O3HAKaMU, AKMMHU OXapaKTePU30BaHO
00’€KT TrocIofapioBaHHSA, 3 HO3UIil 10-
CATHEHHS OJHAKOBOTO TEXHIYHOro pe-
3yJbTaTy, III0 IIOBHICTIO KOPEJIOE 3 HOP-
MOIO, BUKJAJeHOI y 4. 2 c¢T. 28 3aKOoHY.

OTO0K, po3bisKHiCTh ¥ migxogax IMOI0
BCTAQHOBJIEHHSA BiZIOMOCTi 3 pPiBHA TeXHi-
KU IO faTH! MOJaHHA 3asdBKU, a AKIIO 3a-
ABJIEHO IIPiOpPUTET, — M0 AaTH IpiopuTe-
Ty, CYKYIHOCTi 0O3HaK KOPHUCHOI MoOHeJii
IpU IPOBeleHHI CyLOBOI eKCIepTHU3U Ta
excrneptusdu Il «YKpalHCbKUU iHCTUTYT
IPOMUCJIOBOI BJIACHOCTi», MOXKe IPU3Be-
CTH O PidHMX BMCHOBKiB HaBiTH IIpH J0-
CIim:KeHHI OJHAKOBUX MKepes iHdopma-
mii B ogHakoBoMmy ob6cszi. IIpu nmbomy 3a
ONMMCAHUX BUIIEe OOCTAaBUH BUCHOBOK
eKCIePTU3HU IOJ0 YMOB ITaTE€HTO3ATHO-
cTi KopmcHOi Mmopmeni, ckaagenuit [II
«YKpaiHCBbKUHM IHCTUTYT HIPOMUCIOBOIL
BJIACHOCTi» 3a 3BEepPHEHHAM BiANOBigHO
mo 4. 2 cr. 33 3akony [10], ma Hamy
IYMKY, Oyme OilbIl KOPEKTHUM, aHiK
BUCHOBOK CYJOBOI €KCIIEPTUBU, alKe
BPaxXxoOBYy€ Pe3yJbTAaTH MOCTiMKEeHHS eK-
BiBaJI€HTHOCTi O3HAK.

BBaskaemo, 110 Ha Ij0 00CTaBUHY He-
00XiZHO 3BaYKATHU CTOPOHAM IIPYM HAJAHHI
JIIOKagiB y mpolieci, a TaKOMXK CyanAM IIPU
OPUUHATTI pillleHHA MI010 HeoOXimgHOCTi
MPU3HAYEHHSA €KCIePTU3U Y CIIpaBax IIPo
BU3HAHHA HeIiViCHUM IIaTeHTy YKpaiHu
Ha KOPMCHY MOJIeJIb i OIiHKM JTOKa3iB.

Or:xe, Oepyum OO0 yBarum BUKJAaAeHe
BUINE, AJIA BIOCKOHAJIEHHS IIPABOBOTO
PeryJIIOBaHHA OXOPOHM Ta 3aXUCTy KO-
pucHOI Mozesi B YKpaini HeobXigHO:

1) BHecTu 3minm mo m. 6.5.3.2 Ilpa-
BUJI PO3IJIALY 3adABKM Ha BUHAXij Ta 3a-
fABKU Ha KODPUCHY MOJeJb i BUKJACTH
Woro B Takini pemakiii: «Ilepegipky Ho-
8u3HU 30illcHIO0Mb U000 BCiEl CYKYNHO-
cmi 03HAK, HABeOeHUX Y (OPpMYNi 8UHA-
x00Y, WASAXOM NOPIBHAHHA Ui€l CYKYNHO-
cmi 03HAK 00°€xkma, W0 3aA61A€MbCA,
i3 cykynnicmo 03HAK HAUOIAbW OAU3Y-
K020 ananoza (npomomuny ). Ilpu yvomy
suseasioms nodibni O03Haku, moobmo
03HAKU, W0 i0eHMUYHI YU eK8i8AJeHMHI
00Ha 00Hill.

IdenmuuHumu Has3ugalomsv 03HAKU,
wo 30izatomvea 36 QYHKUIED, AKY 60HU
BUKOHYIOMDb, i 30 YOPMOI0 IX BUKOHAHHA.

Exesisarenmuumu Ha3u6anomsv 03HA-
KU, wo 30izaromuvca 3a QYHKUiEW, AKY
60HU BUKOHYIOMb, i 30 pe3yabmamom,
AK020 docsazarms nNpu 6UKOPUCMAHHI 3a-
ABJEH020 6UHAX00Y»;

2) BHeCcTH [OOMOBHEHHS B pPO3aiji
4.1.1 Meromuku HOpPOBeAEeHHS CYIOBOI
eKCIepTH3u, OB A3aHOI 3 BMHAXOAAMU
Ta KOPUCHUMHU MojaeasaMu (yHiBepcaJb-
Hoi) MinmicrepcTBa roctuiii Ykpaium, ta
BUKJAcCTH ab63. 1 apyroro eramy IepeBip-
KM BHHAXOAY Ta KOPHCHOI MOJeJli yMOBi
HOBU3HU, IO 3aXWUINEHi JeKJapamiiiHu-
MU TaTeHTaM#, B TaKill pemakmii: «Bu-
Haxi0 (KopucHa Mmodeav) He BU3HAIOMb
AK makuil, wo eidnogidae ymosi HOBU3-
HU, AKWo Yy eidomocmasax mamepianie
cnpasu 6usABJeH0 3aci0, AKOMY 6aaCMmu-
8i 03HaKuU, w0 ideHmuuHi uyu exsisa-
JIeHMHL 03HAKAM, AKL € Y QOPMYNL».

InenTryHMMU Ha3WBAIOTH O3HAKY, IO
3biraroTbcsa 3a QYHKI[i€I0, SKa HUMU BU-
KOHY€eThCH,Ta 32 ()OPMOIO X BUKOHAHHA.

HociimxenHss eKBiBaJeHTHOCTI O3HAK
IIPOBOJUTHLCA SK Ile 3a3HAUeHO y po3mii
4.4 «Jocrmig:KeHHsA eKBiBaJIeHTHUX
O3HAK»;

3) BUIYUYUTHU 3aCTEPEIKEHHA 3 PO3ILIY
4.4 MeToauKu TPOBEAEHHA CYI0OBOI eKc-
mepTu3u, IMOB’sA3aHOI 3 BMHAXOLAMU Ta
KOpuUCHUMU Mojeaamu (yHiBepcaJabHOI)
MiwnicrepcrBa 1octuiii Ykpainu. &

" Posgin 4.5 «JocmimKeHHsa 03HAK BUHAXOAY (KOPHUCHOI Mogesi) i 06’eKTa rocnogapehbKoi JisiIbHOCTI» .
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ITerpenko C. OTmenpbHbIE ACHEKTHI YCTAHOBJIEHUSA COOTBETCTBUA IIOJI€3HOW MOMEIH
TaKOMY YCJIOBHMIO NATEHTOCIIOCOOHOCTHM, KaK HOBHM3Ha. PaccmMaTpuBaeTcs BOIPOC COBED-
IIIEHCTBOBAHUS METOAUYECKOr0 ODOeclieueHUs IIPOBeNeHUs CYAeOHON sKCIepTU3bl 00b-
eKTOB MMAaTEeHTOBAHUSA MPU PEIIeHUN SKCIEePTHOH 3aJauu 0 YCTAHOBJIEHUIO COOTBETCTBUS
us3obpeTeHUs (IIOJIE3HON MOJEIN) YCIOBUAM IMATEHTOCIIOCOOHOCTH «HOBM3HA» U 3aKOHOIA-
TeJLCTBY 00 OXpaHe ITpaB Ha n300peTeHus:d (II0Je3HbIe MOIEeNIN).

Pasauunble moaxoanbl cyae0HOM SKCHepPTU3bl U 9KcrepTusbl ['1] « YKpanHCKUil WHCTU-
TYT IPOMBIIIJIEHHON COOCTBEHHOCTH» OTHOCUTEJIbHO YCTAHOBJIEHUS M3BECTHOCTHU U3 YPOB-
HS TeXHUKU IPU3HAKOB IMOJIE3HON MOMENV, MOTYT IPUBECTH K Pa3JIUYHBIM BBIBOJAM
JlajKke IPU WMCCJIESOBAHUU OAMHAKOBBIX MCTOYHMKOB MH(MODPMAIIMU B OLMHAKOBOM OOBHEME.
IIpu sTOM IO OIMCAHHBIM BHIIIE OOCTOATEIHCTBAM 3aKJIIOUYEHVE SKCIIEPTUSHI 10 YCIOBUAM
MaTeHTOCIIOCOOHOCTHU II0JIe3HOII Momesn, cocrtaBiaenHoe I'Il « YKpanHCKUHA MHCTUTYT IIPO-
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MBINIJIEHHON COOCTBEHHOCTH» II0 OOpAaIeHMI0 B COOTBETCTBUM C 4. 2 cT. 33 3aKoHa
Vrpauusl «O0 oxpaHe IIpaB Ha m300peTeHus (IIOJE3HbIE MOIEJHN), 0 HaIlleMy MHEHMUIO,
OyzeT Gojiee KOPPEKTHBIM, UeM 3aKJIOUeHUe CyAe0HON SKCIIePTU3bI, Beb YUUTHLIBAET pe-
3yJBTATHI UCCJIEJOBAHUSA SKBUBAJEHTHOCTHU IIPU3HAKOB.

HaHHOe 06CTOATENIBCTBO CIEAYeT VUUTHIBATH CTOPOHAM IIPU IIPEJOCTABJIEHUM JOKasa-
TeJBCTB B IIPOIlECCE, a TaKKe CYAbAM NPU NPUHATUU PEIleHus O HeoOXOAMMOCTH Ha-
3HAUEHUS DKCIIEPTUSHI IO ZejiaM O MPU3HAHUY HeNeMCTBUTEJIbHBIM IaTeHTa ¥ KpauHbl Ha
TIOJIESHYIO MOZEJb U OLIeHKU JOKAa3aTeJIbCTB.

Kanwouesvle cnosa: cynebHas dKCIePTH3a, MOJE3HAS MOIENb, KPUTEPUU MMATEHTOCIIO-
COOHOCTH, HOBU3HA

Petrenko S. Some issues of compliance of an invention to such criterion
of patentability as novelty. This article concentrates on improving of the methodo-
logical provisions of forensic examination facilities of patent objects in solving the
problem of establishing of an invention (utility model) to «novelty» patentability condi-
tion and legislation on protection of rights to inventions (utility model).

The procedure for determining of compliance of provided invention with patentabil-
ity novelty condition set out in the Law of Ukraine «On Protection of inventions (utili-
ty model)» and the Rules of the application for invention and applications for utility
model. Thus, in contrast to the procedures for determining compliance with the inven-
tion provided «novelty» patentability criterion, which was outlined in the Order of the
application for an invention (utility model), which operated in decision rules of the ap-
plication for invention and applications for utility model, the novelty test is performed
only with position of detection of the technical solutions with identical features and
does not take into account the technical solution with equivalent, or identical and
equivalent characteristics.

Utility models, as well as the invention, the novelty test criteria is made only from
the standpoint of detection of the art technical solutions with identical characteristics,
in the absence of verifying compliance with the requirements of patentability such as
«inventive step», a prerequisite for Patents as a utility model technical solutions that
all classical principles of patent law can not and should not be patentable.

Methodological Recommendations on specific issues of examination of an applica-
tion for an invention (utility model), developed in 2014 by the SE «Ukrainian Institute
of Industrial Property», provides, in the case of the examination of the patented inven-
tion for compliance with the requirements of patentability «novelty» of research known
in the art technical solutions which are not unique to identical but equivalent features.
For the proper regulation of utility model examination for compliance with the re-
quirements of patentability («novelty») similar rules should be contained in the Rules
consideration.

In carrying out by a court decree forensic research for information on the state of
the art set of features useful model to the filing date to it, or, if priority is claimed,
before the priority date, according to the methodology for forensic examination related
inventions and useful models (universal) of the Ministry of Justice of Ukraine
(Reg. Ne 13.3.01) equivalent research evidence is not made.

The difference in approach to establishing the details of the art set of features useful
model for forensic examination and examination of State Enterprise «Ukrainian Insti-
tute of Industrial Property» may lead to different conclusions even in the study of the
same sources in the same amount. In this case, the above circumstances, expert opinion
on the patentability invention, compiled SE «Ukrainian Institute of Industrial Proper-
ty» at the request in accordance with Part 2 of Art. 33 of the Law of Ukraine «On Pro-
tection of inventions (utility model) in our opinion is more correct than the conclusion
of forensic examination, as the study takes into account the equivalence of attributes.

This fact should be taken into account when providing evidence of the parties in the
process, and judges when deciding on the need for an examination of invalidation of a
patent for utility model Ukraine and evaluation of evidence.

Keywords: forensics, utility model, criteria for patentability, novelty
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Cimcon Oanvey EO0yapdiény, IpoBiZHOTO HAYKOBOTO
cuiBpobituuka HJII iHTenekTyanbHOI  BJAacCHOCTI
HAIIpH Vkpainu, 3 yCOiIHUM 3aXHCTOM IUCEPTAITil
Ha 3700yTTA HAYKOBOI'O CTYIIEHS HOKTOPA IOPUIUYHUX
HayK 3a crenianbpHicTio 12.00.03 — IluBinbHe mpaso
i mMuUBiNBHUNA mpoIec; ciMeliHe MpaBo; MiKHapoOIHE
IpuUBaTHE IPaBO.

Temoio mucepTalifiHOToO HOCTimKeHHs 0yJ0o o6paHO
«IIpaBoBa MoOzeNb JEeP:KaBHO-IIPUBATHOTO IaPTHEPCTBA
AK iHCTPYMeHT rapmoHizamii my0OsqivHuX i mpuBaTHUX
iHTepeciB B iHHOBAIiliHill cTpaTerii Ykpainu».

Pasanosy Hamaaniio I6aHiéHy, MOJOAIIIOTO HAYKO-
Boro cmiBpobiTauka HJII inTesmexTyaabHoi BiacHOCTL
HAIIpH Vkpaiunu, 3 yCOiIHUM 3aXHCTOM IUCePTAIlil
Ha 3400yTTs HAYKOBOTO CTYIIeHA KaHAUAATA IOPUIUY-
HUX HaykK 3a crmemiauabHicTio 12.00.03 — ITusinnHe
npaBo i IMBIJIBHUN IIpPoOIlec; ciMeliHe IIpaBO; MisKHa-
ponxe mpuBaTHE MPAaBO.

Temoro aucepTaIiiiHOTO MOCTiAKeHHA 0yJI0 00paHo
«IIpaBoBUii peRuM CIyX00BUX O0’€KTiB iHTEJEKTY-
aJbHOI BJIACHOCTi, CTBOPEHUX 3a KOIITHU AEePKaBU».

Bymuix-Cigepcvrozo Cepeis Oaexcandposuua, Ha-
ykoBoro cmiBpobiTHuka HJII iHTeneKTyaabHOI BJac-
vocti HAIIpH VKpainu, 3 yCcHilIHUM 3aXMUCTOM [IH-
cepraiiii Ha 3400YTTSA HAYKOBOTO CTYIeHA KaHAMIaTa
IOPUAVYHUX HaAyK 3a cuerianbHicTio 12.00.03 — IMu-
BiJIbHE IIpaBO 1 HMUBiIBHWI IIpoOllec; ciMeiiHe ITpaBoO;
Mi)XHapoJLHe IIPUBaTHE IIPaBO.

Temoio aucepTaIifHOrO JOCIiAKeHHs 0yJo oOpaHo
«CnagkyBaHHA IIpaB iHTeJNEeKTyaJbHOI BJIACHOCTI B
YkpaiHi»

BarkaeMo momasbIInx TBOPUMX 3BEPIIEHD
Ha HAyKOBiii HuBI!

Pedaruyis acypranry
«Teopis i npakmuka inmeneKmMyaibHol 8,1ACHOCMI»
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Amnna Illltedan,

3a8i0ysay cexkmopy asmopcvk0z0 npasa 8iddiay
asmopcvKkozo npaea i cymincrux npaé H[I inmenekmyanvHol
eanacnocmi HAIIpH Ykpainu, kandudam w0puluyHUX HAYK

MEXAHI3M JTOKA3YBAHHA
B IOPUJIMYHIN KOHCTPYKIIII
IIPABA HA CYJTOBHUH 3AXHUCT"

V¥ crarTi aHai3yeThCs IPaBOBa IPUPOAA MEXaHi3My CyZ0BOTO TOKAa3yBaHH:A, MOT0 Miclie
B CHCTEMi IIPOIeCyaJIbHO-ITPABOBOTO PEryJIIoBaHHA. [[OCTiIKyI0ThCA eJIeMEeHTH IIpaBa Ha Cy-
IOBUI 3aXWCT i BHAUEHHA MEXaHI3My JOKa3yBaHHA B peaJrisariii rpaBa Ha CyJZOBUU 3aXUCT
Kamwouosi caosa: cynoBuil 3aXuCT, TOKAa3yBaHHS, MEXaHi3M JOKa3yBaHHSA

CyuacHUii eTanm HAyKOBOTO PO3BUTKY
BiIsHAYaETHCA JOCUTH ITUPOKUM 3aCTOCY-
BaHHAM TepMiHa «MeXaHi3M JOKa3yBaH-
Hs». OmgHOYacHO 3 1M, B Teopii ITMBiJIb-
HOTO TIPOIleCyaJbHOTO IIPaBa Ha CHbOTOIHI
BifIcCyTHE KOMIIJIeKCHE IOCJiMKeHHs TIO-
HATTA MeXaHidMy CyJOBOTO JOKAa3yBaHHA.
VY pociiicekiii mpoIecyasbHIi JOKTPUHI
0yJio 3p00JIeHO HeKiJbKa CIIpod OOI'PYHTY-
BaTHU IOTPe0y B OCMHUCJIEHHI IIOHATTS Me-
XaHi3My CyZOBOTO JOKa3yBaHHS, 3’sCyBa-
TH HOro 3HAUEeHHSA OJA Teopii i mpakTu-
KW, BU3HAUUTU WOTO eJeMeHTu. B
YKpaiHChbKi mpaBO3HABYIN HAYI[I JOCJIiA-
JKeHb 3 IIbOI'0 MUTAHHSA He ITPOBOIUJIOCH.
HemoBHOTa icHYIOUMX HAyKOBUX PE3YJIb-
TaTiB 3yYMOBJIIOE aKTyaJIbHICTH BU3HAUEH-
HA MiCIIsI MeXaHi3My CyZOBOTO JIOKa3y-
BaHHSA B CHCTEMi MeXaHi3My ITpOIlecyasb-
HO-IIPaBOBOTO peryJoBaHHA, oro
3B’A3KY i3 peaJsisaliero mpaBa Ha CyI0-
BUI 3aXUCT.

Anajniz ocraHHixX mociaimskeHp i myo-
Jikamin. MexaHisM cymzoBOro JOKa3yBaH-
HA KOMILJIEKCHO IIpOoaHa/i3oBaHUUN ¥
mpanax pocifickkux yuenux B. A. Ho-

* CraTTsa IPYKYETHCA B aBTOPCHKIiN pemaririi

Bunbskoro tra M. A. @okinoi, uni gocmuia-
JKeHHsI BpaxoBaHiI NpPU MOiATOTOBI Iiel
crarTi. TakoK BUKOPHUCTAHO 3400YTKU
YKpPaiHChKUX Ta POCIMCHKUX IpPaBO3HAB-
I[iB y raJuysi Teopil mpasa i Teopii nporire-
CYaJIbHO-IIPABOBOT'O PETYJIOBAHHA, Cepes
akux [. B. Aramanuyk, €. I'. JIlyk’aHo-
Ba, B. M. IIporacos, O. ®. CkakyH.
JJ1g POBKPUTTA 3MiCcTy MexaHidMy MOKa-
3yBaHHS B KOHCTPYKIIiI mpaBa Ha cymo-
BUU B3aXHCT IIPOAHAJi30BAaHO HAYKOBi
npari O. fI. Bexascbkoi, A. M. Benepwi-
koBa, T. M. Kyuep, B. B. Cepxaioxka,
P. B. Tumuna, B. B. fIpkoBa Ta iHIInx.

MeTor0 mocaimskeHHs y Iiil craTTi
€ BU3HAUEHHA MiCIld MeXaHidMy mZoKasy-
BaHHA B CHCTEeMi MeXaHi3My IIPOIeCy-
aJbHO-TIPABOBOTO pPeryJl0BaHHS, BCTAa-
HOBJIEHHA 3MiCTy HpaBa Ha CYyJOBUU 3a-
XHCT i poJai MexaHisMy [OOKasyBaHHS
B peaJrizaiiii mpaBa Ha CyZOBHUH 3aXWCT.

Bukmaxg ocHOBHOTO Martepiaay mo-
CIimKeHHsa

B cyuacuiii mOKTpuHI HIUBiJIBHOTO
poIlecyaJbHOTO TIpaBa [JOCJiAKeHHS
MexaHi3My CyJIOBOTO JOKas3yBaHHS 3[ii-
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cHeHe y HaykoBux mnpanmax B. A. Ho-
Buiboro ta M. A. ®okinoi.

B. A. HoBumnpKuii o6rpyHTyBaB, IO
MeXaHidM ITOKasyBaHHS € MIPOSBOM CYIO-
BOTO JOKa3yBaHHS B 00’€KTHUBHOMY CBiTi
Ta peajidyeThCsA B AOCYJOBOMY i CYIOBO-
My IIpoliecax uepes cTpaTeriio cyd’eKTa
[1, c. 183]. MexaHism mOKasyBaHHA, Ha
TMepeKoOHaHHsI yYeHOTo, Mae€ 00 €KTUBHY
i cy6’eKTUBHY CTOpPOHH: Cy0’ €KTUBHI
0COOJIMBOCTI 3MiCTy JOKA3yBaHHS € OCHO-
BOIO JJISI CTBOPEHHS IIOJAJIBIIOI MOmeJi
IIPOIIECYAJIbHOr0 CHPUUHATTS B CBigoMO-
cTi cymy, 00’eKTHUBHI 0c00JIMBOCTI BimoO-
pasKaroTh MPOAB AOKa3yBaHHSA Cy0 €KTa
B peajbHil milicHOCTi, AOCTYNHi# naJs
CIPUNHATTSA CYAY Ta iHIMUX Cy0 €KTiB
IokasyBaHHs. MexaHi3sMoM IIpoliecyaJb-
HOTO [OKa3yBaHHS € peaJsisallis mpoie-
CyaJbHOTO MOKAa3yBaHHA Ccy0’e€KTa, sSKa
XapaKTepPU3yeThCA B3aEMO3AJEKHICTIO
CKJIAJOBUX HMOro cy0’eKTUBHUX Ta 00 €K-
TUBHUX €JEMEHTIiB 1 IIpoABIAETHCA
B cTparerii (TaxkTuili) mporecyaJbHOTO
IokasyBaHHA cyb6’exTa [2, c. 358-360].
ITligxix B. A. HoBumbkoro cmpuiimae
Ta PO3BUBAE y CBOIX HAYKOBUX IIpAIAX
O. B. €spokumosa [3, c. 135-147].

M. A. ®okina mig mexaHisMoM OOKa-
3yBaHHA y IIUBIIBHUX CIIpaBax pPo3yMie
TaKy, II0 peasibHO (DYHKI[iIOHye i nuHa-
MiYHO PO3BUBAETHCS, CHCTEMY IIPABOBUX
3acob0iB i miifi cy6’eKTiB mOKa3yBaHHS,
fAKa BKJIIOUAE fAK peryJolouuil BIJIUB
HOPM [JOKa30BOT0 TpaBa Ha CyCHiJAbHI
BiIHOCHMHM, TaK i IPAaKTHUUYHY OiAJIbHICTH
cy0’eKTiB JOKasyBaHHS II0 BCTAHOBJICH-
HI0O (paKTUYHUX OOCTABUH CIPABU 3 IIe-
peabdavyeHUX 3aKOHOM JOKasiB i3 3acTocy-
BaHHAM crenudiuHnx 3acobiB i cmocobis
IOKa3yBaHHsS 3 MeTOI0 3a0e3IeueHHs I0-
KasyBaHHS 00CTaBUH CIIpPaBU, AKi MaioThb
3HAUYEHHA [IJA IIOBHOTO i CBOEUACHOTO
poaruAxy i Bupimienusa cupasu [4, c. 7].

Hocaigauna Bumisige B MexaHi3Mi mo-
KasyBaHHS 00’€KTHMBHY Ta Cy0 €KTHUBHY
CTOpPOHU: 00’€KTHBHA CTOPOHA BU3HAYA-
€ThCSA HOPMATUBHOIO OCHOBOIO JMTOKAa30BOi
migapHOCTI, cy0’€eKTHMBHA CTOPOHA Xa-
PaxKTepu3yeThCSI CUCTEMOIO Hili cy06’eKTiB
IOKasyBaHHS, iX IIpaBOCBimomicTiO, a

TaKOK crnenuiyHuMu coocobamu i 3aco-
6aMM BCTaHOBJIEHHA (MAKTUUYHUX O00-
cTaBUH cupasu [b, c. 43—44].

O0uaBa PO3MIAHYTUX IIiAXOAW BU3HA-
YaTh MeXaHi3M JOoKaldyBaHHS 1 Horo
cuenu@iky I0-piBHOMY, OCKiJIbKU I'DYH-
TYIOThCA Ha Pi3HOMY PO3YMiHHiI CyJOBO-
0O MOKa3yBaHHA Ta HOTO MeTH. SHAUHOIO
Mipoi0 TOTOMKYIOUNCH 3 TOUKOIO 30Dy
M. A. ®oxkinol, BBa)kamw 3a HeoOXimHe
3OiACHUTY aHaJi3 MeXaHi3My CyIZOBOTO
IOKa3dyBaHHA B CHUCTeMi MexXaHidMy IIpo-
IecyaJbHO-IIPABOBOTO PEryJIIOBaHHS.

Taymauni CJIOBHHUKH HTPOMOHYIOTH Ie-
KiZbKa pi3HUX TaJy3eBUX BU3HAUEHD
CJI0Ba «MeXaHi3dM»: HUM MOKe OyTH Ipu-
CTpiii, IO Tmepenae ab0 IepPeTBOPIOE PYX;
a00 CyKYIIHICTh CTaHiB i IIpoIieciB, 3 AKUX
CKJIQJAEThCS TMeBHe (pisuuHe, XimMiuHe Ta
imme sBuile; abo BHYTpPIiIIHA OymoBa, CHU-
crema [6, c. 695]. [lna mexaHismy cymo-
BOTO JOKa3yBAHHS HAMOIIBIN afeKBaTHUM
€ OCTaHHE TJIYMAQUeHHA — MeXaHi3M Cy-
JIOBOTO JIOKA3yBaHHSA € TIEBHOIO CHCTEMOIO
eJIeMeHTiB, CKJIALOBUX, fAKi y cBoOiil B3ae-
MOJii POBKPUBAIOTh MOT'0 CYTHICTb.

B mpaBosBiii Hayii TepmiH «mMmexa-
HiBM» BUKODPHUCTOBYETHCA IJs IMO3HAUEH-
HS CKJAIHOI, IIOCJIiTOBHOI Ta BIOPAIKO-
BaHOi fii AKuMX-HeOyIh IPaABOBUX 3a-
co0iB, aAKI BHM3HaAUYalThL HeOOXigHe
HACTaHHS IOPUAMYHO 3HAUYMMHUX HAaCJiM-
kiB. BukopucraHHsA IIbOTO TepMiHY
moB’A3aHe i3 TparHeHHAM BUABUTHU
i mpocaizkyBaT 3aKOHOMIpHUII Xapak-
Tep IIPOIleCciB IMPaBOBOTO pPeryJl0BaHHS
[7, c. 7]. MexaHi3M CyZOBOTO JOKAa3y-
BaHHA MOKHA BimHecTHm 0 chepu mpoie-
CyaJbHO-IIPAaBOBOTO MeXaHisaMy, omHiel
3 HOBiTHiX KaTeropiii Teopii mpasa.

Kosxue 6araTorpaHHe IrpaBoBe sIBUIIE
XapaKTepU3yeThCA BiJICYTHICTIO MOMKJIU-
BOCTi HOTO €IMHOTO HAyKOBOT'O BU3HA-
YeHHs, 1 IpoIlecyaJbHO-IIPaBOBUIT Mexa-
Hi3M He € BUHATKOM.

0. ®@. CrakyH po3yMie mim mpoiiecy-
aJbHO-TTPABOBUM MEXaHiZMOM CTPYKTYD-
HUHN eJIeMeHT 3arajJbHOTo MeXaHidMy
IPaBOBOTO PETyJIOBaHHA, IO MOUYMHAE
OigTH Ha JesIKUX HMOro eTamax y BUIIA[-
KaxX BUHUKHEHHS IEePeIIKOx IJsA HOp-
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MaJbHOI peaJsisalii OpaBOBHUX HOPM
i cupssMoBaHUN Ha YNOPAIKYBAHHS IIpa-
BOBUMU 3aco0aMM OXOPOHHOI ¥ 3aXMCHOI
IiAJIBHOCTI YHOBHOBasKeHMX OpPTaHiB
y cdepi IOPUCAUKI[ITHOTO IPaBO3aCTOCY-
BaHH4A [8, c. 12].

I. B. Aramanuyk Has3uWBa€ IMpOIleCy-
aJbHO-TIPABOBUM MeXaHi3MOM CYKVII-
HiCTh IpollecyaJibHO-IIPABOBUX 3aco00iB,
cnocobiB Ta ¢GopM, 3a JOIIOMOTOI0 AKUX
HOPMATUBHICTH IpaBa 3a0e3medye BIIO-
PAOKYBaHHSA CYCIiJIbHUX BiZHOCWUH, Bif-
moBijae imTepecaM cy0’eKTiB IIpaBa, BU-
pinye cmopu, CIpPUsA€E HOCATHEHHIO COIi-
aJIbHOTO KOMIIPOMicy B mpaBoBiii cdepi,
a IIpu MOro BiICYTHOCTI BUKOHYE IIPaBO-
0xX0poHHY GyHKIiI [9, c. 22].

Ha agymky €. I'. JIyk’aHo0BOi, mpoiie-
CyaJbHO-IPABOBUM MeXaHi3MOM € JuHA-
MiuHa cucTeMa IIpaBOBUX 3acobiB, 3a HO-
IIOMOTO0I0 SKOl YHIOPAZKOBYETHCSA OXO-
POHHa  [OiAJBHICTHP YIOBHOBaYKEHUX
OpraHiB B rajiysi IOpUCAUKIIITHOTO IIPaBO-
3actrocyBaHHuda [10, c. 163].

fAx sasmauae B. M. IIporacos, mpoiie-
CyaJIbHO-IIPABOBUI MeXaHi3M — Iie Cy-
KYNHIiCTh B3a€MOIIOB’S3aHUX IIPOIECY-
aJbHUX 3acobiB rajyseBoro xapaxTepy,
HeOoOXigHMX 1 moCTATHIX I/ BUSBJIEHHS
i peaxisarii marTepiaJbHOTO0 OXOPOHIOBA-
HoTO mpaBoBigHomenHua [11, c. 100].

Icuyroui mocaimKeHHS MeXaHi3My IIpo-
IecyaJbHO-IIPAaBOBOTO PEryJIOBaHHS TIO-
KasyloThb DPi3He CIPUNHATTA I0ro 3MicTy
IpeICTaBHUKAMU HAYKOBOTO TOBApPUCTBA.
CoinbHUM B3HAMEHHUKOM POBTJISHYTUX
BU3HAUEHDb € BilHECeHHS MeXaHi3My IIpo-
IecyaJbHO-ITPABOBOTO PETryJIOBAHHSA [0
chepu HOPUCAUKIIIAHOTO IPABO3aCTOCY-
BaHHSA: Jifd MexaHidaMy IIpoIlecyaJjbHO-
IIPaBOBOT'O PETYJIIOBAHHSA BifOyBaeThbCcsA He
IOCTiiiHO, a JIMIlle y BUNagKax, KOJu pea-
Jisallissi IpaBOBUX HOPM CTA€E HEMOMKJIU-
BOI0O UM YTPYAHEHOIO 0e3 BU3HAUEHOCTI
mpaB Ta 00OB’ABKiB y BiAmoBiZHOMY pi-
IIeHHi opucAuKIiiiHOoro oprany. Mexa-
Hi8M IIpoIlecyaJbHOTO PeryJaioBaHHA 3a-
Oesmeuye «IlepeBeeHHA» HOPMATHUBHOCTI
mpoIlecyajJbHOTO IIpaBa y cdepy S3miii-
CHEHHS IIPABOCYAAsS i peaJisalliro mpasa
Ha cymoBuii 3axuct [8, c. 12].

CymoBuii 3aXHCT € CKJAQTHUM IIPaBO-
BUM SABUIIEM, ITiJi SKUM MOXKHA PO3yMi-
T OiAabHicTh, Bciel cymoBoi cucremu,
BCI0O CYKYIHICTH IIpollecyaJbHUX mOiit
CyLy 3 MOMEHTY NPUUHATTA 3aABU i IO
3BepHEeHHSA 10 BUKOHAHHSA CYIOBOTO Pi-
menHda [12, c. 712]. CynoBuii 3axuct —
opraHizaniiiHo-IpaBoBUil MexaHi3M 3a-
OesmeueHHA MpaB i c¢BoOOA JIOAUHU
i rpoMagsTHUHA ITLIAXOM PO3TJIAAY CyAaMu
cupaB 3a 3BEPHEHHAM OCi0 mpo mopy-
IIeHHSA Y¥ CTBOPEHHS MEPEeITKo ] B peaJi-
sarii ix mpaB i cBOOOA UM IOKJIAJEHHS
Ha HUX He IepenbavyeHUX 3aKOHOM 30-
00B’sA3aHb, AKUI peaylidyeThcsA B IIPOILe-
oypax KOHCTHUTYIiHOTO, IMBiJIBHOTO,
rocIofapchbKoro, aAMiHiCcTpaTUBHOTO,
KPUMiHAJIBLHOIO CYAOUYMHCTBA i CIPAMO-
BaHUII Ha MOHOBJEHHSA IIOPYIIEHOTO
mpaBa, peaJisallito cBoOOAU Ta KOMIIEH-
carito crpuumHeHnoi mkoxau [13, c. 7].

IlpaBo Ha cyzoBuii 3axucT — Iie ra-
panToBara KoHcTuryllielo Ta 3abesmeue-
Ha IepiKaBoi0 YHiBepcaJbHa MOXKJIWBiICTH
3BEPHYTHUCS [0 CYAy 3 METOI0 HOHOBJIEHHS
CBOIX ITOPYIIIEHWX YU OCIOPIOBAHUX IIPAB
i cBOoOOZ, a TAaKOK 3 METOIO 3aIlo0irammHs
HeOOI'PYHTOBAHOIO i HE3aKOHHOT'o 00-
Me)KeHHS KOHCTUTYI[INHMX mpaB i cBoOO
IIJIIXOM CyAOoBOTO 3axucrty [14, c. 7].

006’eKTHBHA CTOPOHA IILOTO IpaBa BU-
pakaeTbcsa B CHCTEMi IIPaBOBUX HOPM,
III0 PeryJIloI0Th BUHUKHEHHS, PO3BUTOK
Ta NOPUNUHEHHs IIPaBOBIJHOCUH Mixk
cymoM Ta ocobamu, AKi 6epyTh ydacTh B
cipaBi, mpu peaJisaiii mpaBa Ha cymno-
Buii 3axmcT. Taki mpaBoBi HOpMH Yy CY-
KYIIHOCTi yTBOPIOIOTh YHiBepCAJNbHY CH-
cTeMy IIpaB Ha CYIOBUM 3aXUCT, KOJIU He
TiTbKU mO3uBau (3adABHUK), a i Bci 3a-
iHTepecoBaHi ocobu HAMINAIOTHCA Bimmo-
BiIHMM KOMIIJIEKCOM TpaB Ha CyIOBUI
3aXUCT BiJ OCIOpIOBaHHA ab0 IIOPYIIIEH-
Ha ix mpaB mosuBaueMm [15, c. 6]. B
cy0’eKTUBHOMY PO3YMiHHI ITe OCHOBHE
HeBiuysKyBaHe, He oOMeXyBaHe Hi 3a
AKUX 00cTaBMH Cy0’€KTHMBHE IpPaBO-Ta-
paHTidA, IO MOJATAE B CYKYITHOCTI MOXK-
JUBOCTEH 3aXUINATH OXOPOHIOBAHI 3aKO-
HOM O0’€KTH MIIAXOM e(eKTUBHOTO
i cmpaBeguBoTO TIPaBocynnsa [16, c. 7].
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Bigmosigao 10 u. 1 ct. 55 Koncrury-
mii VYxpainu, mpasa i cBoOOOU JIIOOUHU
i rpoMamAHMHA 3aXUINAIOTHCA CyAoM. K
pos’sicueno y pimenni KoHceruryiiiiHOTro
Cyny Ypaium Ne 9-3m Big 25.12.1997 p.,
I HOpMa O3Haua€ IIpaBO KOXKHOT'O 3Bep-
HYTHUCA OO CYyAy, SAKIIO HOro mpaBa dYu
cBOOOAM TOpPYINEeHi abo MOPYyIIyOThCH,
CTBOPEHO a00 CTBOPIOIOTHCSA IIEPEITKOIN
Ias ixX peasisariii abo mMaroTh Micie iHITi
yIlleMJIeHHA TpaB Ta cBobOoj. 3aszHaueHa
HOpMa, 3aKpiIII0YU ONHY 3 HaWBaK-
JUBIMINX TapaHTili 34iliICHEHHS KOHCTH-
TYHiHHUX Ta iHIIUX IIpaB Ta CBOOOJ JIO-
IUHN i rpoMaisiHuHAa, 3000B’sA3ye Cyau
npuiiMaTy 3adBU OO PO3IJIAAY HABITH
y BUIIAAKY BiJICYTHOCTi B 3aKOHi cmeiri-
aJIbHOTO TOJIOYKEHHS IIPO CYyAOBUil 3a-
xucT. BinmoBa cyny y IpuiHATTI T030B-
HUX 3asdB YU CKapr, sgKi BigmoBizaioTh
BCTAHOBJIEHUM 3aKOHOM BUMOTaM, € TIO-
pVIIeHHSM IIpaBa Ha CYIOBUM B3aXWUCT,
AKe BigmoBigHO Mo ct. 64 KomcTuryiii
Yxpainu He MoKe OyTu obmerxene [17].
Bigmosigno mo u. 1, 3 cr. 3 IIIIK,
KO)XKHa ocoba Mae mpaBO B MOPAAKY,
BCTAHOBJIEHY UM KoaeKcom, 3BEpHYTHU-
cA 0 CyAy 3a 3aXHCTOM CBOIX MOpYIIe-
HUX, HeBU3HAHUX ab0 OCIOPIOBAHUX
mpaB, cBobox um iHTepeciB. BimmoBa Bin
nmpaBa Ha 3BepHEHHA 0 CyAy 3a 3a-
XHCTOM € HeIiliCHOIO.

3 IILOTO BUILINWBAE MEPINUH eeMeHT
IpaBa Ha CYZOBUU BaxUCT: IIPpaBO Ha
3BEPHEHHS 10 CYIy 34 3aXUCTOM CBOiX IIO-
pYIIeHnX, HeBU3HAHUX YU OCIIOPIOBAHUX
mpaB Ta cBoOox. 3abe3lMedyeHHS IIbOTO
mpaBa OOYMOBJIIOETHCA Y3TOAKEHHAM Me-
XaHisMy peasisaiiii cyzoBoi BIagu pisHU;-
MU JaHKaM¥ CYZOBOl CHCTEeMHU i mocdAra-
€ThCA NLIAXOM 3aKOHOJABUYOI perjaMeH-
Tarii IpeIMeTHOr0 PO3MOAiIY CIpaB MiK
cymoBuMmu opranamu [18, c. 8].

3BepHEHH JI0 CYAY 3a 3aXUCTOM € JIUIIIEe
NOYaTKOBUM €eTaloM peaJisarmii mpasa
Ha CyJOBUIl 3aXWCT, SKe He MOTJIO O BHU-
KOHATHU CBOIO POJIb, AKOU #OTO 3MicT 00-
Me)KyBaBCsA JIUIIe TPAaBOM Ha 3BEePHEHHS
mno cyny. Tinpku B Ipoleci posriasaay
CIIPABU CYJ BCTAHOBJIOE AiMCHiCTEL IIOPY-
IIeHHA MIPaB 3adABHUKA 1 KOHKPETHUBYE,

AKY caMe HOPMY 3aKOHY CJIiJi 3aCTOCyBa-
T 3 MeTOI iX e(EeKTHUBHOTO 3aXHUCTY.
Be3 BcTaHOBJIEHHA HOPUIANUYHUX (PaKTiB
Ta 3aCTOCYBaHHA IIPABOBUX HOPM, IIO
PeryJioioTh CIIipHi IIpaBOBigHOCUHU, 0e3
yXBaJIeHHA BiAIIOBiZHMM CYZOBMM oOpra-
HOM BJIAJHOTO aKTa — CYIOBOTO piIlleH-
HA, B AKOMY imMeHeM ¥YKpaiHu 3akpim-
JIIOETHCSA Pe3yJbTaT TAKOTO 3aXWUCTY, CY-
moBUi 3axucT Bimcyruii [19, c. 15-16].

Y umciIeHHUX MOCTiMKEeHHAX PagsaHCh-
KOTO mepiofly Ta B AeAKUX CydYacHHUX HaAy-
KOBUX IpAIlAX IIPAaBO HA CYJOBUI 3aXUCT
pO3TIANAETHCA AK OpraHiuHe ITOETHAHHS
IBOX OKPEeMHMX YaCTHH: IIpaBa Ha 3Bep-
HEHHA [0 CyAy 1 IpaBa Ha 3aJ0BOJIEHHS
nos3oBHOI Bumoru [12, c¢. 710]. IIpore Ha-
BpAL UM AOIYCTUMO TOB’A3yBaTH IIPABO
HA CyJOBUH 3aXUCT 3 pe3yJbTaTaMHU PO3-
TJAAAYy cIpaBu. 3aBIaHHAM ITUBiJILHOTO
CYIOUYMHCTBA B IIEPIITy Yepry € cIpaBef-
JUBUU Ta HEYIEepemKeHU PosrJdl i BuU-
pimenHa nusBinbHUX cmpas (ct. 1 IIIIK),
3a pesyJabTaTaMU SIKOT0 0c0o0i Moxke OyTHu
BiIMOBJIEHO B 3aJJ0BOJIEHHI ITO30BY IIOBHi-
cTio um Oyze 3aJ0BOJIEeHA JIMIIE YACTHHA
no30oBHUX BuMoOr. IlizcraBoio nis 3Bep-
HEHHA [0 CYAy B HEIOOAWHOKUX BHUIIA-
KaxX € IIOMUJKOBI ydABJIeHHA 0cOOM IIPO
HasBHiCTL y Hel IIeBHOrO IIpaBa, IIO-
PYIIIEHHS I[OT'0 IIPaBa; MOIIMUPEHUMH €
BUOAAKU, KOJIU 0coba, AKa He IIOMUJINIA-
cd 1100 OOCTaBMH IOPYIIIEHHA ii IIpaBa,
OTpUMYy€ HeTaTWBHE AJid cebe pillleHHS
B CUJIy He MOBeJeHHA Helo o0CTaBWH, Ha
AKi BoHa mocmyajsacs AK Ha MicTaBy
cBOix BuMOr. B Takmx Bumagkax ocoba,
He IUBJSYNCHL HA HEJOCATHEHHS Hero 0a-
JKQHOTO pe3yJabTaTy, peajlisoBy€ CBOE
IpaBoO Ha CYJOBUI 3aXWCT, & CyJ BUKOHYE
GYHKITIIO 30iliICHEHHS TPaBOCYIIs.

ToMy ApyruM ejieMeHTOM IIpaBa Ha
CyIOBUIl 3aXHCT € He IPaBO Ha 3a70BO-
JIeHHS BUMOTH, a TPaBO Ha CIIPaBeIJIU-
BUUA i KOMIIETEHTHHUI PO3TJAML CIIpPaBU
He3aJeKHUM Ta HeyIepemKeHUM CYA0OM
[20, c. 63]; e mpaBo Ha CymOBUII IIpoIiec
He3aJIe’XKHO BijJ Horo pesyJsbTaTiB i Ha-
CHigKiB, IpaBO Ha OTPUMAaHHS 3aKOHHO-
ro i OGIr'pyHTOBAHOrO CYAZOBOI'O DPiIlleHHS
HesaJIe;KHO Bix ioro smicTy i xapakrepy.
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IIpaBo Ha cymoBMI 3aXHCT BKJIIOUAE
He JINIlle 3BePHEHHS OO0 CyAy IIepInoi iH-
CTaHIIii, PO3TJIAM HUM CIIPABU MO CYTi Ta
BUHECEHHS CyAOBOro pimieHHs. Mokiau-
BiCTb OCKap:KeHHS CYJOBUX pillleHb
B alleJISIinHOMY Ta Kacal[iifHOMY TOps/I-
Ky TaKOK € eJIEMEeHTOM peaJsrizaiiii mpasa
Ha CYyJOBUH 3aXWCT. Y HAYKOBUX TOCJIiJI-
JKEeHHAX el eJleMeHT Ha3WuBAIOTh MPAaBOM
Ha BUIIPABJIEHHA CYJOBUX IOMIJIOK [21,
c. 6], HA OCKapyKeHHA TPUNHATOTO CYyA0M
pimrennsa [22, c¢. 765], Ha gocTym M0 Cymy
BUINlecTOAMIOl iHCcTaHIil [16, c. 7].

CymoBa momMujIKa — Ile HeBiAmoBij-
HiCTBh pe3yJabTaTy CyIO0BOI HisJIBLHOCTI MeTi
IUBiJIBHOTO CYJOYMHCTBA (3aXUCTy IIOPY-
IIeHUX IIpaB), YCYHEHHS CYyAO0BOI ITOMIJI-
KU € HeBil’€MHUM KOMIIOHEHTOM CYZOBOT'O
3aXUCTy, 0€3 AKOT0 KOHCTHUTYIIiliHa ra-
paHTig cyZoBOro 3axuCTy Oyja O HeIoB-
Hoto [21, c. 6]. Asle He B KOKHOMY BUIIa-
Ky BHCHOBOK O0OCO0OU IIOAO MOMYIIIEeHOI
B CyJJOBOMY DillleHHi ITOMWJIKM € BipHUM:
ocoba MOXKe TIOMUJIATUCS I0I0 HASBHOCTI
y Hei meBHOro mpasa, ()aKTy IIOPYIIIeHHS,
HEeBM3HAHHS UM OCIIOPIOBAHHSA I[HOTO
mpaBa, HEMPABUJILHO TIYMAUUTHA HOPMU
MaTepiaJbHOro YM IPOIeCYaJIbHOrO IIpaBa
i BbauaTu CymOBY IIOMUJIKY TaM, J€ BOHA
BizcyTHa. Ile He mosbaBise Taky ocoOy
MOJXKJIMBOCTI 3BEPHYTUCSA OO0 CYAY BHIIlE-
CTOAINOI iHCTaHIII 3 BiAIOBiZHOIO CKap-
Tol0, IIPOTE TaKa CKapra MoKe OyTH 3aju-
mmeHa 6e3 3amoBoJieHHsI. KpiMm ToTO, TIpaBO
Ha CYJOBUU 3aXWCT TAKOXK peali3yeTbCs
Yy TIPOBAMKEHHI II0 TIEPerIaay CyJoBUX Pi-
IIeHb B 3B’SAA8KY 3 HOBOBUSABJIEHUMU O00-
cTaBUHAMH’, KOJM HE3aKOHHiCTL i HeoO-
I'PYHTOBAHICTh CYZOBOTO pillleHHS BHU-
3HAUAIOThCA He [JONYIIEeHOK CyI0M
MIOMIJIKOIO, a o0CcTaBUHAMMU, AKi He Oyam
mpeaMeTOM CYJZOBOTO PO3TJIAAY 3 Hesa-
JeXKHUX Bim cymy Ta ocib, AKi OpaJuu
yJacThb y CIpaBi, IpUYMWH, IJII BCTAHOB-
JIeHHA MOKJIMBOTO BILJIMBY HaA HACIiIKM
pO3TJIALY CIIPaBM i CKACyBaHHSA CYIOBUX
pimrens, 1110 He BiATIOBifAOTH icTHHI, TIpa-
BaM Ta ob6oB’sA3Kam cropiH [23, c. 518].
Tomy mOIiNBHO HAa3WBATHU I €JIeMEeHT
ImpaBa Ha CyJOBHUH 3aXKCT IIPaBOM Ha OC-
Kap:KeHHs IIPUAHATOTO CYAOM pillleHHs.

JloriunuM 3aBepIIeHHAM OPUIUIHOL
KOHCTPYKIIil IIpaBa Ha CYJOBUN B3aXUCT
€ IpaBO Ha BUKOHAHHSA CYIOBOIrO DiIllleH-
HA. Be3 MoKamBOCTI OyTM BHUKOHAHUM
cyIoBe DillleHHA BTpauvae CBOE 3HAUEH-
Hf, YXBaJIEHHA CYAOBOTO DillleHHA i Ha-
OpaHHA HUM 3aKOHHOI cuyu 6e3 fioro Bu-
KOHAHHA (PaKTUYHO 03HAYAE BiICYTHICTH
CYZOBOTO 3aXWCTy, MO0 BUKOHAHHSA CYyIO-
BOTO DIillleHHS TOBOPUTH IIPO AOCSATHEH-
HS MeTH IIUBiJIBHOTO CYyJOUYMHCTBA HEMAaE
nigcraB. MeToio mpaBa Ha CyJIOBUI 3a-
XWCT € He TiJIbKU BiJHOBJIEHHSA IIOPYIIIe-
HOTO IIpaBa HA NPUHIIUIIAX CIPaBeIJIU-
BOCTi i 3aKOHHOCTi, aye i 6e3yMOBHE BU-
KOHAHHSA BUHECEHOT'O CYZO0BOTO DillIeHH,
HeNOMyIeHHA MOAIOHMX MOpPYIIeHb
y maiibyTasomy [24, c. 32].

B kKoHTeKcTi peasrizariii mpaBa Ha cy-
IOBUI 3aXMCT MEeXaHi3M CYIOBOTO MOKa-
3yBaHHSA Bif[irpae IPOBifHY POJIb: KOTHA
IUBiJIbHA CIIpaBa He MOKe OyTu BupiIe-
Ha 0e3 mOKasyBaHHA, KOJHEe IIPaBO He
MOKe OyTH BaXUIEeHUM JHUIle B CUJIY
3BepHEHHA MO CyAy i3 3adABOIO IIPO IOTO
nopymieHuas. Ha erami 3BepHeHHSA 0
cynly MeXaHi3M JOKasyBaHHA IIPO-
ABJSIEThCS IIPU 3a3HAUEHHI y IT030BHii
3asgBi [JOKasiB, 1[0 HTiATBEPIKYIOTH
KOJKHY 0OCTaBUHY, AKOIO OOI'DPYHTOBaHI
IO30BHI BUMOTH, Ta MifCTaB OJA 3BiJb-
HeHHs Big moxkasyBamua (m. 6 4. 2
ct. 119 IIIK). Ilicia BigKpuTTA IIPO-
BaJ’KeHHs y cIpaBi MexaHi3M mOKasy-
BaHHSA Ji€e Ha BCiX cTamigx IIMBILIBHOTO
mpoiiecy i mae 6es3mocepeaHill BIJIMB Ha
PYX IUBiJIBHOI CIIpaBU i yxBajeHe y Hiil
cymoBe pimieHHsa. TakuM Ke UMHOM Me-
XaHi3M MTOKAa3yBaHHS peajli3yeThbCs IIPU
OCKAap:KEeHHi CcymoBHUX pillleHb B amejs-
MillHOMY Y1 KacaliiHOMY IOPAIKY, IIpHU
meperasAai CyZOBUX pillleHb y 3B’SA3KY
3 HOBOBHUABJIEHUMH OOCTABUHAMU.

BucHoBEKH.

MexaHisM cymoBOTO [IOKa3yBaHHSA
BigHOCUTBHCA A0 chepu MPOIecyasibHO-
npaBoBoro MmexaHismy. Iig mexaHisMy
TIpoIlecyaJbHO-IPAaBOBOTO PETYJIIOBAHHS
BimOyBaeThCcsA He MOCTiHO, a JHUIlle Y BU-
magkKax, KOJHU peajisallia IpaBOBHUX
HODPM CTa€ HEMOXKJIUBOIO UM YTPYAHEHOIO
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0e3 BHMBHAUEHOCTI mpaB Ta 000B’A3KiB y
BiAmoBimHOMY pillleHHI IOPHUCAUKIIITHOTO
oprany. Uepes MexaHi3M mpoliecyabHO-
IPaBOBOTO peryJIOBaHHS BimOyBaeTbecs
peaJrizalliss mpaBa Ha CYJZOBUM 3aXWCT.
IIpaBo Ha cymoBW# 3aXUCT — IIe YHi-
BepcaJbHa MOMKJINUBICTHL 3BEpPHYTHUCH
0 CYyLy 3 METOIO0 IOHOBJIEHHS CBOiX IIO-
PYIIIEHUX YX OCIOPIOBAaHUX IIpaB i CBO-
6ox, rapanToBana KoHcturyiiero YKpai-
HU Ta 3abesmeueHa mep:kaBoio. IOpummu-
Ha KOHCTPYKIIiA mpaBa Ha CYOOBUH
3aXUCT BKJIIOUAE TaKi esemenTu: 1) mpaBo

ro pimenHs; 4) MpaBo Ha BUKOHAHHS CY-
IOBOT'O piIlleHHS.

MexaHi3M cCcyZOBOTO [IOKa3yBaHHS
TicHO mOB’sA3aHMI i3 peaJsisalli€ero IIpasa
Ha CyJOBUU 3axXUCT, i€ Ha BCiX cTamisax
IIUBiJIBHOTO TpoIlecy i 0Ge3mocepemHbO
BOJIMBAE Ha PyX IUBiJIbHOI cmpaBu
i yxBaJieHe y Hill cymoBe pillleHHA, pea-
JIi3yeThcA IPU OCKapKeHHi CyJoBUX pi-
IIeHb B aleJANifiHOMY UM KacamiiHoOMY
ONOPAAKY, IIPpU IEePerjdani cymoBUX pPi-
IIeHb y 3B’SIBKY 3 HOBOBUSBJIEHUMU 00-
cTaBUHaMu. &

Ha B3BEePHEHHSA [0 CyIy B3a 3aXHCTOM
CBOIX IIOPYIIEHUX, HEBU3HAHUX YU OCIIO-
poBaHUX IIpaB Ta cBoOOja; 2) mpaBo Ha
CIIPaBeAJMBUI i KOMIETEHTHUN PO3TJIA
CIIpaBU He3aJIe’KHUM Ta HeyIepenKeHUM
cyzmoM; 3) mpaBo Ha OCKapiKeHHs CYJ0BO-
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Hagiitmmna mo pemakiii 20.03.2015 p.

Itedhan A. MexaHu3M JOKa3bIBAHUSA B IOPHIUYECKON KOHCTPYKIIMH IIPaBa Ha cymeo-
HYI0 3amuTy. B cTaThe aHAIUBUPYeETCS MPaBoBas IMPUPOAA MEXaHU3Ma CyJe0HOr0 JOKAa3bI-
BaHMUs, ero MeCTO B CHCTeMe IIPOIleCcCyabHO-IIPABOBOTO pPeryJumpoBaHus. VcciaenyrmoTcs
SJIEMEHTHI ITPaBa Ha Cy[e0HYI0 3aIUTy M 3HAaueHNe MeXaHU3Ma JOKa3bIBaHUA B peaJinsa-
WY TIpaBa Ha CyAe0HYIO 3aIUTy

Katouesnvie caosa: cynebHasa 3amuTa, JOKa3bIBaHUe, MEXaHU3M JOKA3bIBAHUA
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Shtefan A. Mechanism of proof in legal structures of the right to judicial protec-
tion. The mechanism of judicial evidence relates to the field of procedural and legal
mechanism. It’s a certain system of elements, components, which reveal its essence in
their interactions. It doesn’t act always, but only where the implementation of legal
norms on certain individuals need to determine their rights and responsibilities in the
court decision. The mechanism of procedural regulation ensures the implementation of
the right to judicial protection.

Judicial protection is a complex legal phenomenon. This is the activity of the whole
judicial system, the set of all court proceedings. The right to judicial protection guaran-
teed by the Constitution. The rights and freedoms of man and citizen are protected by
the court. Denial of the right to appeal to the court for protection is invalid.

The first element of the right to judicial protection is the right to go to court. This
is only the initial stage of the right to judicial protection. Connectivity of the right to
judicial protection and results of the case is wrong. The second element of the right to
judicial protection is not the right to satisfy the claim, but the right to a fair hearing
by an independent competent and impartial court. This is the right to trial regardless
of the results and consequences of the right to receive reasonable legal; it’s the right to
judicial decision regardless of its content and character. The third element of the right
to judicial protection is the right of appeal. The last item is the right to execution of
court decision. Without it judgment loses its value.

In the context of the right to judicial protection the mechanism of judicial proof
plays a leading role. No civil case can be resolved without proof; no right can be pro-
tected only by virtue of an appeal to the court for its violation. Mechanism of judicial
proof is closely connected to the realization of the right to judicial protection; it valid
at all stages of the civil process and directly affects the movement of civil case, at the
appeal court in the appeal or cassation, the review of court decisions in due to the new
circumstances.

Keywords: court defence, proof, mechanism of proof
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IOHATTHA, 3SHAYEHHS TA IIEPCIIEKTHUBU
ITPABOBOT'O 3ABE3IIEYEHHSA EJEKTPOHHOI
KOMEPIIII B YKPAIHI

BikTopia Pesnikosa,
npoghecop ragedpu zocnodapcviozo npasa wpuduunozo ¢paryromemy Kuiscvrozo nayio-
HanvHozo yHieepcumemy imeni Tapaca Illesuenka, 0okmop 0PpulULHUX HAYK, Jouenm

CTaTTioO MPUCBAYEHO MOHATTIO, O3HAKAM i 3HAUEHHIO eJIeKTPOHHOI Komepirii. Poskpu-
TO CHiBBiJHONIIEHHA IOHATTA €JEeKTPOHHOI KOMEepILili 3 iHIIMMU CYMiKHUMU HOHATTAMU
(enekTpoHHOI TOPriBJi, IHTEepHET-KOMepIIii To11o). IIpoananizoBano MiKHAPOAHUIT HOCBif
IPaBOBOTO 3abe3MeUeHHA eJIeKTPOHHOI KoMepIlii. BusHaueHo TpaBoOBY OCHOBY PeryJIlOBaHHSA
BimHOCUH y c(epi eIeKTpoHHOI KoMepIlii B YKkpaini. HaBemeHo opieHTOBHUII IIepeIiK HepIIo-
YeproBUX 3aXOMiB, sIKi B IEePCIEKTUBi € MOKJMKAHUMU 3a0e3IeunTH HeoOXigHe IIpaBoBe

peryJoBaHHA eJeKTPOHHOI KomepIlii B YKpaini.

Kawouosi cnosa: eleKTpoHHA KOMEPI[is, MOHATTA €JEeKTPOHHOI KoMepIlii, sHaueHHA
€eJIeKTPOHHOI KoMepIlii, 08HaKMU eJeKTPOHHOI KoMepIlil, mTpaBoBe 3a0e3meUeHHs eJIeKTPOH-
HOI KoMepIIii, IpaBoBe PeryaioBaHHA eJeKTPOHHOI KomepIii

Ha 3acigammi Kab6imery MinicTpiB
Yxpaiau 18.03.2015 p. ioro posmopsn-
JKeHHaM Oyjo sarBepg:keno Ilnam giii 3
IeperyJsdllii rocrogapcbKoi AissabHOCTI Ta
CIIPOIIEeHHS PeryJaATOpPHOI 0as3m, AKMUIA Mi-
ctuTh 171 OyHKT 3i CHpPOIIEHHS yMOB
IPOBAKEeHHA IMiANIPUEMHUIILKOI AiAIBHO-
cri [1]. 3aguauenum Ilmanom niit, 30Kpe-
Ma, Ha BUKOHAHHSA HU3KU IIOJIOXKEHBb 3a-
Koy Ykpaiumm Bixm 12.02.2015 p. «IIpo
BHECEHH:A 3MiH [0 JeAKUX 3aKOHOJABUUX
aKTiB YKpaiHU IIOJO CIPOIIeHHS YMOB
BelleHHA OisHecy (meperymudiis)», mepesn-
0aueHo 3a0e3MeUYeHHS PO3BUTKY PUHKY
eJIeKTPOHHOI KomepIiii. Toxx mpaBoBe
(mopsix 3 opraHisamiiHUM, TEXHIUYHUM Ta
iH.) 3abes3meuyeHHA PO3BUTKY PUHKY
€JIeKTPOHHOI KoMepIlil BUBHAETHCA HAa
ChOTOMHI yPSAOM OJHUM 3 HOro IIpiopwu-
TEeTHUX 3aBIAHb.

ITe 3ymMoBJI€HO TUM, IO OYPXJIUBUI
PO3BUTOK mpoIlieciB iH(popmarmsalii cy-
CIiJbCTBA B3YMOBUB HIOABY HOBUX CY-
CHiNILHUX BigHOCWH y c(epi rocmomapio-
BaHH#A, II0 OXOILUIIOIOTHCA IOHATTAM
«eJIEKTPOHHA KoMepIllifg». BuaHauaib-
HOI0 O3HAKOIO0 ITUX BiJHOCWUH € Te, IO
iXHi y4YacHMKHM HAJijJeHi B3aeMHUMU

npaBaMu Ta O000B’A3KaMM, a TaKOX
MaloTh BJIACHI moTpedu I iHTepecwu,
110 peaJidyioThCA 3a JOIMOMOIOI0 iH(oOp-
MAaI[ifiHOl cucTeMu 3arajJbHOTO JOCTYITy —
Iarepuety [2].

Cooronui, (QyHKI[iOHYyBaHHS HAaIlio-
HaJILHUX PUHKIB TOBapiB i mociyr, ix iH-
Terpalisa y CBiTOBY eKOHOMIUHY CUCTeMY
B)KEe € HEeMOKJUBUMHU 0e3 PO3BUTKY
eJIeKTPOHHOI KoMepIrii. 3acTocyBaHHA iH-
CTPYMEHTIB eJeKTPOHHOI TOPTiBJIi cTaJIo
MOMKJIUBUM 3aBAAKU PO3BUTKY [HTepHeT-
TEeXHOJIOTill, €JIEKTPOHHOTO JOKYMEHTO-
00iry, JOTicTMKH ¥ eJeKTPOHHUX IJa-
TIXKHUX cUCTeM. BXOmKEeHHS eJIeKTPOH-
HOI KomMmepilii B rocmomapchbKe KHUTTS,
10 € BiKe 00 €KTHBHOIO Ta I[IIKOM Oue-
BUIHOIO peaJbHiCTIO, BUMAarae, CBOEIO
Yeprom, KOMILJIEKCHOTO BUPIIIIEHHSA IIPO-
6sieM ii mpaBOBOTO 3a0€3IIEeUeHHS.

HasasHicTb 0c00JIMBOTO TIpeaMeTa, KOT-
pUM € CYCIiJIbHiI BifHOCHMHU 3 00MiHY Ma-
TepiaTbHUMHN Ta HeMaTepiaJbHUMHU IliH-
HOCTAMU 3 BUKOPMCTAHHAM BCECBiTHiX
iropmMamifHUX Mepek 3arajJbHOTO J0-
crymy (3o0Kpema, IHTepHeT), CBigUaTh PO
HasABHICTH IIificTaB IJd 3IiJiCHEHHS He-
00XiHOrO BILIMBY Ha IIOBEMiHKY YYaCHIU-
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KiB TaKMX BiJHOCHH, TOOTO IIPABOBOrO ix
yperyJioBaHHs. BogHouac y peryJroBaHHiL
eJIeKTPOHHOI KOMepIlii 3 IOo3uIliii mpasa
mpobJIeMHIM € BHOip MexXaHisMy peryJo-
BaHHS €JIEKTPOHHOI KOMEPI[ifHOI IifJb-
HOCTi, OCKiJIbKHU, IO IIPUKJIaLy, KBaIi(i-
Kalia Toprisii uepe3d Mepexxy IHTepHeT
SAK «TOPriBJi 3a 3pa3KaMmU» UYU AK «IUC-
TAHIIINHOI TOPTiBJi» BIJIMBATHUME Ha BU-
3HaUeHHA IIepeJliky ToBapiB, KOTpi
MOXKHA MpoJaBaTH uepe3 mMepe:xy IHTep-
HeT Ccy0’e€KTy IOCHOAapPIOBAHHS, a TAKOMK
Ha BuOip THMX NIPaBOBMX MeXaHi3MiB, 3a-
co0OM KOTPHUX MOXKHA OpraHisdyBaTH 3Mmili-
CHEHHs BiAmoBigHOI AisiIbLHOCTI.

B ocHOBi moBemiHKM yJYacHHKIB ejex-
TPOHHOI KoMmepIrii MoyKe OYyTH AK 3aKOHO-
JIaBUO IepeadaveHa AUCIIO3UTUBHA MOIEIb
HOBeAiHKU, TaK ¥ iMmepaTWBHA MOIEJb
B3aeMofii cy0’eKTiB rocmogapioBaHHS
3 OpraHaMu BJIAA¥, O KOMIIETEHI[ii KOT-
pUX HAJEKUTb KOHTPOJDL (HATJIALM) 3a Tid-
JbHICTIO Ccy0’€KTiB TocCIomapioBaHHA,
YOpaBJIiHHA Helo. A TOMy eJeKTPOHHA KO-
MepIlif, AK IePCIeKTUBHUN 00’€KT IIpaBo-
BOTO PEryJIOBaHHA BUMAara€ BU3HAUEHHS
BiIIOBiIHUX TOHATH, PO3KPUTTA IXHBOI
CYTHOCTi, BUABJIEHHS IXHiIX O3HaAK Ta
0CcO0JIMBOCTEN ITPABOBOTO PEryJIIOBAHHS.

PiznomanHiTHI acmekTu eyleKTPOHHOI
KoMepIIii ByKe BUCBIiTJIIOBaJIHWCA paHile
B Ipanfax TaKUX €eKOHOMICTiB i I0pucTiB,
ak T. Tapmackina, €. Crpeabuyk Ta
0. Tepemko [9], A. UyukoBchka [7],
I. Tpy6ia [2], B. iKemixoBcbkuii [5],
IO. Bopucosa [8], M. yros [17], K. ITITax-
6aszau [18], O. Bacumenko [20] Ta iH.
Opguak mpobOJsiemMa edeKTHBHOTO IIPABO-
BOTO 3a0e3meueHHA €JEeKTPOHHOI KoMep-
mii saauIimaeThcAa Bce Ie OO KiHIA He
BUPINIEeHOI0 Ha BiTUM3HAHUX TepeHax,
a TOMy IOTpedye MOomaJbIINX HAYKOBUX
IOCTim»KeHb, OCOOJMBO T'OCIIOLAaPChKO-
MpaBoOBUX 3 OTJIALY Ha XapakTtep (Ko-
MepIifiHuiT) BigmoBigHOl misgabHOCTI.

Mertoro 1iel my0Omikalii € BUsHaAUEHHA
TOHATTA, OBHAK i 3HAUEHHA €JeKTPOHHOIL
KoMepIlii, BCTAHOBJIEHHS CIiBBiZHOIIIEH-
HA IOHATTSA €JeKTPOHHOI Komepiii 3 iH-
MIUMUA CYMiKHUMU TOHATTAMU (eJIeK-
TPOHHOI Toprieiai, IHTepHeT-KOMepIil

TOIIO), aHAaJi3 MisKHAPOJHOTO MOCBimy, a
TaKOK BU3HAUEHHSA MEPCHEeKTUB ITPaBO-
BOT0 3a0e3IeueHHsA eJEeKTPOHHOI KoMep-
mii B Yxpaini.

IIixg enrexmpornoio KOMepuiclo 3a3BU-
yail po3yMilOTh BUKOPUCTAHHSA KOMII IO-
TEePHUX MEPEXK [Jis CIPUAHHS TPaH3aK-
IMisgM, IKi OXOIJII0I0OTH BUPOOHUIITBO, TU-
cTpudyIIito, IpoJa)X i JOCTaBKY TOBapiB
Ta mocayr Ha puHKY [3]. BogHouac Tpak-
TyYBaHHSA TepPMiHa «eJIeKTPOHHA KOMep-
nig» Kowmiciero Opranuizarii O6’egnannx
Hanii (gaai — OOH) 3 mpaBa MixKHApPO/I-
wHoi Toprisai (FOHCITPAJI) e¢ suHaumo
MIUPIIUM i OXOILJIIOE BCi BUAM KOMEPILiii-
HOI AifAJbHOCTI, IO 3AiMCHIOIOTHCS IIIJIA-
xoM 0OMiHy <«iH(popMalli€o, CTBOPEHOIO,
HaJicJIaHOI0, OTPUMAaHOIO0 i36eperkeHOI0
€JIeKTPOHHUMMU, ONTUUYHUMU YU CXOXKHU-
MU 3acobamMu, BKJIIOUAIOUU, ajie He oOMe-
JKYIOUNCh, €JeKTPOHHUM OOMiH maHuUMU
(EDI), eseKTpPOHHY IOIINTY, TeJierpamy,
TesieKkc abo Teaedaxc» [4].

Cepen HAYKOBIIB HigAXOAW OO0 BU3HA-
YeHHS HOHATTS «EeJIeKTPOHHA KOMEPIid»
pisaaThcsa. Taxk, manpukaazn, B. iKedi-
XOBCHKUI TPOIIOHYE BUBHAYEHHSA eJleK-
MPOHHOL KOMepUuii AK CUCTEeMHU B3aEMO-
BigHOCHMH y cdepi 3milicHeHHA OOMiHY
ITaHUMHU (€JeKTPOHHUMU HOKYMEHTAMU)
Ta iH(popMalliero MK cy6’eKTaMu r'OCIIO-
IapioBaHHS 3 BUKOPUCTAHHAM TIJIO0AJb-
"Hoi mepe:xi Iatepuer [5]. A. HKaposa,
B. €xin Ta M. [lem’ssHeIb BBasKaiOTh, IO
iz eleKmpoHHOI0 NiOnPuEMHUYbKOW (KO-
Mepuiitnow ) disnvbHicmio HAJEKUTb PO3Y-
MiTH CYKYIIHICTh ITPOIIECiB, CIIPSIMOBAHUX
Ha IepeposIIoaiy ToBapis, pobiT i mocayr,
AKi opMyroThca B IIpoIeci 3ailicHeHHS
cy0’eKTiB TroCHOJapIOBAHHA MiAIIPUEM-
HUIBKOI IisITBHOCTi, a TAKOK IMpPOIleciB,
COpAMOBAaHUX Ha 3a0e3lMeueHHS TaKOoTro
nepepos3noniiay B Mepe:ki Iarepser [6, 17,
32]. Ha nymry A. YyuyKOBCBbKOI, esek-
MpPOHHA KOMepuis — Iie CUCTeMa B3ae-
MOIIOB’I3aHUX NpaBOBigHOCUMH y cdepi
BUMHEHHA IIPABOUYMHIB IIJIAXOM OOMiHY
€JIEKTPOHHUMHU TOKYMEHTaMHu, IO 3Oiii-
CHIOIOTHCA 3a JOIIOMOTOIO0 BUKOPUCTAHHS
Mepex eJIEKTPO3B’ ABKY, 30KpemMa
Iarepuery [7]. B3a BuU3HaAUEHHAM
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TO. Bopucosoi, mig enekmporHO0 KOMeED-
yi€lo HAJEXKUTHh PO3YMiTH BCIO CYKYII-
HicTh mifi QisuMUYHUX i IOPUAMUYHUX OCi0
i3 BUMHEHHSA «eJIEKTPOHHUX» IMIPaBOYU-
HiB (YKJaJaHHSA AOTOBOPiB) i AKi MaioTh
Ha MeTi OTpUMAaHHS MaTepiaJbHOI BUIO-
au. ABTOpKa MOBOAUTH, IO HOHSATTS
«eJIEKTPOHHA KOMepIlisfg» IIuplie Bifx
BY3bKOT'O BUBHAYEHHS MOT0 AK MiAITPUEM-
Hunbkoi migmsHOCTi [8]. T. Tapmackina,
IO. Tepemrko Ta €. Crpenbuyk B3asHa-
YamoTh, III0 eJeKMPOHHA KoMepuis
(e-commerce) — BUJI e€JEeKTPOHHOI KO-
MepIiiiHOl AisSJIbHOCTI 3 BUKOPUCTAHHSIM
iHopManiiiHuX KOMYHiKaIlilHUX TEeXHO-
goriii [9, 24]. Ha gymry A. MaeBcbKoi,
eJIeKMPOHHA KOMepyis — Ie IUPOKUN
Habip iHTepaKTUBHUX METOIIB BeIeHHS
IisIJIBHOCTI 3 HaJaHHA CIIOMKHBAdYaM TO-
BapiBs Ta mocayr [10, 16].

3arajom ke, 10 BUSHAUEHHS TMOHATTSA
«eJIEKTPOHHA KOMEPI[isi» Ta MOSCHEHHS
HOT0 CYTHOCTI MOJKHA BHUIIJIUTU TaKi gABa
nepeBakHiI migxomu: (1) ax mo mimmpu-
€eMHUIBKOI (KoMepIlifinoi) AiAabpHOCTI,
[0 € Pi3HOBUAOM JiAJBLHOCTI TOCIIO-
mapcbkoi; (2) SK O0 0co0JMBUX IIPaBO-
BiTHOCUH — BiTHOCHH €JeKTPOHHOI KO-
mepirii. IIpu mMbOMy OCTaHHI TPAKTYIOTH-
cA 37Me0iJbIIoro AK KOMILJIEKCHE SIBUIIIE,
o moTpebye BperyJai0BaHHSI HOPMaMU
pisHuUX ramyseii mpasa (rocmogapchbKoro,
IUBiILHOTO, aAMiHiCTPATHBHOTO Ta iH.).
O06’eKTOM TIPaBOBiTHOCUH y cdepi esek-
TPOHHOI KoMepIii uacTto € nudpoBui
ToBap i nmudposBi mocayru (1i KaTeropii
Xoya ¥ He MAaloTh MaTepiaJbHOTO BUpAa-
JKeHHS B 3BUYANHOMY CeHCi, IpOTe YiTKO
BiIME)KOBYIOTHCSA OMHA Bil OmHOI: yu@po-
6i nocaysu — Ile HaWYaCTiIle TpaguIliii-
Hi mocsyrm, Io HaZAIOTHCA 3a JOIOMO-
rol0 eJeKTPOHHUX 3acobiB 3B A3KY;
yugposuit mosap — Iie iHbpopMaIia
(Haftuacrime, y Buragani d¢aiay), Iro
CTBOPIOETHCS Ta MEPEeNAEThCI 3a TOIOMO-
rOI0 THUX CaMUX €JeKTPOHHUX 3acobiB
3B’ABKY), iCHy€e B eJIeKTPOHHi# (dopmi Ta
MOJKe OyTH 3amucaHa Ha MaTepiaJabHUN
Hoci [8]).

BakauBuM € ¥ nuTaHHA CIiBBin-
HOIIIeHHS TePMiHIB «e/leKMmpPoOHHA KoMep-

Uif» Ta «CJLEKMPOHHA MOP2i8Lsi», TOMY
10 o0MABa TePMiHM B €KOHOMiKO-IIpaBo-
Bill JOKTPHHI 3aCTOCOBYIOTHCS SIK PiBHO-
sHauHi. [lepmuii € 3araJbHOBU3HAHUM
y CcBiTi, Tomi AK Apyruii BUHUK 3aBASKU
neperaagauam OOH i 6yB cupuiiHATHI
pocifickkuM 3akKoHOomaBcTBoM [11], a
TaKoXK (3aBOAKY BILIUBY ODIIiiHUX Iepe-
kaamiB gorkymeHntiB OOH pocificbKoio
moBoio [12]) 6oarapcbkum [13]. B Ykpai-
Hi TepMiH «eJIeKTPOHA TOPTiBJIA» € TaKOXK
MINPOKO ByKkuBaHuUM. Piu y Tim, 1o Mo-
neapauii 3axon JOHCITPAJI pospobiiss-
cA aHTJIIICBKOIO MOBOIO i aHTJIIHICBKOIO
HasuBaeTbea «Model Law on Electronic
commerce», 10 YKPaiHCHKOIO O3HAUaE
«MogenpbHU 3aKOH IIPO EJEKTPOHHY
KOMEPIIiio».

Enexmponna mopezigns 3me6iabInoro
pO3TIsAaeThCsA AK 3arajJbHa (PopMa Ha-
maHHA iH(GOpPMAIiiHO-KOMYHIiKaIiTHUX
nocayr y coepi Toprisuai. Enexmporny
mopei6iio 6Uu3HaA4aMmMe i AK HOBUHU cII0ci6
opramisarii, ynpaBiiHHSA Ta 3OiliICHeHHS
(YKJIameHHsA, BUKOHAHHSA, MPUNUHEHHS)
0izHec-yrof, 3 BUKOPHUCTAHHAM KOMII IOTe-
piB Ta KOMYHIKaIiTHUX Mepex. ¥V 8Y3vKo-
MY 3HAYUEeHHI 1le TIOHATTSA O3HAYAE IIPOIEC
KYIiBJIi-TIpomamy, II0 MIiATPUMYETBHCS
€JIEKTPOHHUMM TEXHOJIOTiAMU. YV wupokxo-
MY 3HAYEHHI TIOHATTAM <«€JIEKTPOHHA TOP-
TiBJIA»  OXOILIIOETHCA  3aCTOCYBaHHA
KOMII'IOTEPHUX TEXHOJIOTiH (TesedoHHO-
TEJIEKCHUX MEpPEeXK, €JeKTPOHHOI IOIITH,
IaTepHeTy) AIA KOHTPOJIIO HAZ CKJAACH-
KMMU 3amacamMu, TPOTHO3aMU IIOMHUTY Ta
OPOIO3uIliii, TEeHAeHIiAMH 3MiHM IIiH,
KapTKoBUMHU (opMamu miaarte:xkiB. Takox
eJIEKTPOHHA TOPTiBJA mependadvae pekx-
JaMHy JIifJbHICTh, BUIIYCK i IIOCTiliHe
OHOBJIEHHA €JIEKTPOHHUX KAaTaJoriB, IIPO-
BelleHHs eJeKTPOHHUX TOpriB (aykirio-
HiB), 3mificHeHHsA 3acobaMMU TeJIeKOMYHi-
Kamiii 6araTopiBHEBOTO MapKeTHHTY,
€JIEKTPOHHOTO ITM(PPOBOTO IiAMINCY TOIIO.
3a BusHaueHHAM CBiTOBOI opramizamii
roprisii (zani — COT) mig erexmponnoro
mopezigJielo Po3yMiloTh BUPOOHUIITBO, PEK-
JamMy, MPOJasK Ta POIIOBCIOMKEHHA (IIpo-
CYBaHHA Ha PUHKY) TOBapiB 3a IOIIOMO-
TOI0 TeJIeKOMYHIKaI[ITHUX Mepe:K.
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ITopsan 3 1muM, y rocmomapcbKomMy 000-
pori 3’aABuUBcA iHINIMI TepMiH — «IHmep-
Hem-KoMmepuis» (eKOHOMiKa), 4O BU3HA-
YeHHS AKOr0 HeMae€ €IWHOTO IIiJgXOonmy.
Tak, omHi BUeHi posrIAgal0Th HOT0 SIK CY-
KYITHICTh 3ac00iB i MeTOmiB, IKe M03BOJISE
3acTocoByBaTu IHTepHET-TeXHOJIOTIl s
BUDIIIeHHA eKOHOMIiUHUX 3aBAaHb. IHImi
BUeHi BMBHAUAIOTH IOHATTA <«IHTEepHeT-
KOMepIlisi» AK YKJIAJeHHA IIJIIXOM 00Mi-
HY €JIEKTPOHHUMU TOKYMEHTaMU yTroJ K-
OiBJIi-IIpogasky, HOCTAUYaHHSA, Yrol IIPO
po3momia mPOAYKILii, JOoroBOpiB (haKTO-
PUHTY, JiBUHTY, MPOEKTYBaHHA, KOHCAJI-
TUHTY, CTPaxyBaHHS, OAHKIBCBKHX IO-
CIyr, TPAHCIOPTHUX MOCJIYl TOIIO.
IIpakTuKaMu TPONMOHYETHCA POSTJIALATHU
«IHTEepHET-KOMEPITiI0» AK TaKy GopMy Imo-
cTauaHHA MPOAYKIIii, 3a KO0 BUOip i 3a-
MOBJIEHHS TOBapy 3JilicHIOEThCA uepes
KOMII’'IOTepHi Meperki, a po3paxyHKU MixK
OOKYIIeM Ta ITPOJAaBIEeM 3HiMCHIOIOTHCH
3 BUKOPUCTAHHAM €JIEKTPOHHUX TOKYMEH-
TiB i/4M eJIeKTPOHHUX 3aCO0iB ILJIATEXKY.
ITousarra «IHTEepHET-KOMEPIIiA» V KOXKHO-
MYy pasi OXOILTIOE AK TOPTiBJIIO TOBApaMMH,
Tak i HajgaHHsa mmocayr. Haibinbin 3araiis-
HUM BHU3HaueHHAM [HTepHeT-KoMepIii €
3MiliICHEHHA KYIIiBJi-IpOJaskKy TOBapiB
yepes eJeKTPOHHY  Mepexy [14,
111-116]. V¥V 6yas-axomy pasi IHTepHeT-
KOMepIliA — Ile eJIeKTPOHHA KOMEepILid,
obMeKeHa BUKOPUCTAHHAM JUIIIe
KoMmm’oTepHoi wMepexxi ImTepreT, 10
SAKOI He BXOOATH: MOOiTbHA KOMEpPILid,
3nificHeHHA OAHKiBCBKOTO 0OOCJIYyTOBY-
BaHHS uepes cucteMu KiaieHT-6aHKY, KO-
MepIiliHa OiAJbHIiCTP 3 BUKOPUCTAHHAM
mepe:k VAN, cucremMu yupaBJiHHSA pe-
cypcamu mignpuemcrsa (MPR, ERP,
CSRP) rorito.

IIpu posmeskyBaHHI €JIEKTPOHHOI TOD-
riBJIi Ta eJIEKTPOHHOI KOMepILii, OCTaHHS,
3a 3arajJibHUM IIPaBUJIOM, BU3HAUAETHCA
K TOPTiBJAA ToBapaMu Ta IIOCJyraMu,
Ipu KOTPill ocTaTouHe 3aMOBJIEHHS PO3-
MIIyeThCsA uepes TJIO0AIbHY KOMII I0Tep-
Hy Mepexy IHTepHeT, TOOGTO HAABHENIOB-
He VKJaJeHHA TOCIOJApPChKUX YTOJ
B €JIGKTPOHHIiN (opmi, a eJeKTpoHHAa
TOPTiBJIS — JIKUINE AK OIJIaTa IPUA0AHUX

ToBapiB uepes IHTEepHET, TOOTO AK UACTH-
Ha ejgexTpouHoi Komepirii. ITlig Tepminom
«TOPTiBJA» Yy BITUMBHAHOMY 3aKOHOIAB-
CcTBi posyMmiroThbesa Oyab-AKi omeparrii, 1o
3IiMCHIOIOTHLCA 3a JOTOBOPAMM KYIIiBJIi-
npoja)Ky, MiHH, IIOCTaBKW U IHIIIUMU
IMUBiJIBLHO-IPABOBUME JOTOBOpPaMM’, IO
nepenbavaoTh Iepefady IIpaB BJIACHOCTI
Ha ToBapu [15]. TepmiH ke «KoMepIria»
€ 3HAUHO IIUPIIUUA i OXOILIIOE «HEe JIUIIIE
HaOyTTs, mpomak i oOMiH ToBapiB, aje
TAaKOXK 3acobu i opraHW, AKUMU BOHU
CTUMYJIIOIOTHCA, a TAKOK crocobu i me-
XaHi3MH1, 3a JOIIOMOI'OI0 AKNX BOHU 3Iili-
CHIOIOTHCS, TPAHCIIOPTYBAaHHSA 0Ci0, piBHO
AK i ToBapiB» [16]. OT:xe, Imix esIeKTPOH-
HOI0O KOMEpI[i€el0 3a3BUYail pPO3yMilOTh
mpogak i mpumbaHHSA MaTepiaJbHUX Ta
HeMaTepiaJbHUX IIiHHOCTel (TOBapiB Ta
TOCJIYT) 3 BUKOPUCTAHHAM €JeKTPOHHUX
3ac00iB 3B’A3KY, IIPOTEe eJIEeKTPOHHA KO-
MepIisi OXOILIOE He JIHIIe omepallii Ky-
miBji-mpomasky, a i mpomecu (hopMyBaH-
HS Ta CTUMYJIIOBAHHSA TOIUTY, CYIPOBO-
Iy VyKJamaHHA Ta BUKOHAHHA VIO,
BUKOHAHHSA aJMiHiCTPATUBHUX IPOIEAYP,
OB’ SI3aHUX 3 MPUNHATTAM i 00POOKOIO
3aMOBJIeHb, BUKOHAHHA B3aKOHOJABUUX
BUMOT, SIKi BHCYBAlOTbCA OO AUCTAHILi-
HUX YTOJ, a TAKOX aBTOMAaTH30BAHOTO
obMminy iH(popMmaliiero Misk KOHTpareHTa-
MU, IXHIMU IapTHepaMu, IIOCTadajJbHU-
KaMu Ta KJIi€EHTaMu.

¥ siTepaTypi BUCJIOBIIOIOTHCS TAKOMK
OYMKHW IIMOAO AOIiJIbHOCTI yHi(ikamii
Ta/4M OTOTOXKHEHHS 3a3HAUEHUX TepPMi-
HiB, OCKiJIBKH eJIEKTPOHHA KOMEpIlid —
e He IO iHINle, AK TOPTrOBeJbHA TifAb-
HiCTb, HA AKY MOIIUPIOIOTHCA ITOJIOMKEH-
Ha 'maBu 30 'K Vipainu «OcobauBocTi
IPAaBOBOTO DPETYJIOBAHHS TOCIOAAPCHKO-
TOpriBesibHOI giAabHOCTi». IIpomony-
€ThCs HaBiTh JonoBHUTHU ['ocmomapchbKuit
Komexkc ¥YKpaimu (ct. 263) mHopmoIo,
110 CTOCYETHCA 0Oe3mocCepeHbO eJIeK-
TpoHHOI KomepIii (m. 5 cr. 263) Takoi
penmaxkiii: «I['ocrmogapchbKO-TOPTOBEJILHOIO
OiAJBbHICTIO TAKOM BBAYKAETLCS eJIeK-
TPOHHA KOMEPI[isi, TOOTO CcycCHiJbHi Bij-
HOCUHU y c(epi mpomaky ToBapiB, Ha-
IaHHs IIOCJHYTr Ta BUKOHAHHA pobiT 3 BU-
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KopuctaHHAM Mepesxi Inreprer» [2]. Ha
HaIy IYMKY, Take (GOPMYJIIOBAHHA €
JIIel0 HeKOPEKTHUM Yepe3 OTOTOXKHEHHSA
TePMiHIiB «HifAJbHICTB» Ta «CYCIiJbHI
BiTHOCUHU», aJl’Ke eJeKTPOHHA KoMep-
Iiag AK rocmojapchKa AisLJbHICTH BU3HA-
YyaeThCcA UYepes BimmoBigHi cycminbHi Bia-
HOCHUHU, IO CKJAZAIOThCA TpHU ii mpo-
BaJ’KeHHi. ¥ KOXHOMY pasi eJeKTpoHHAa
KOMepIlid AK JiAJbHICTH Ma€e XapakTep
TOCIOapChKOi, TOMY IO € AiAJBHICTIO
cy0’ekTiB rocmomapioBaHHA y cdepi cyc-
OiJIbHOT'O BUPOOHUIITBA, CIIPSIMOBAHOIO Ha
BUTOTOBJIEHHSI Ta peaJlizallifo IPOmyKILii,
BUKOHAHHA poOiT abo HaJaHHS MOCIYT
BapTiCHOTO XapaKTepy, II[0 MAalOTh I[iHOBY
BusHaueHicTh (ct. 3 'K Vkpaiun).

ITono o3Hak enexkmpoHHOI KOMepuil,
TO BUEHi 3arajiomM coJIilapHi B TOMY, IJIs
IBOTO BUAY OiAJBHOCTI XapaKTepHUMU
€ O3HAKW MiATNPUEMHUIBKOI (KOMepILiii-
HOI) miAJABHOCTI 3 THUM JnIlle 3acTepe-
JKeHHAM, II[0 IPOBAaAWTHCA el BUJ [Ii-
AnbHOCTI uepe3d Mmepe:ky lurepner. Tax,
HanpukJjgan, M. JlyToB, posriamanyu
€JIeKTPOHHY KOMEPIIilo AK OOHY i3 cyuac-
HuX ¢QopMm opramiszarmii Ta 3milicHeHHS
roCIIolapchKoi (IIepeBa’XHO, TOPTOBEJIb-
HOI i GaHKiBCBbKOI) mifJbHOCTI, BigMiTH-
HOI0O pucolo II Ha3WBa€ BUKOPUCTAHHA
3araJIbHOJZOCTYIHUX iHMOpMamiiHUX CU-
cTeM Ta KOMII IOTEPHUX Meperk, ob’emHa-
Hux IHTepHeTrom [17]. HarowmicTs,
IO. BopucoBa mepexoHaHa B TOMY, IIO:
a) ABUINE eJeKTPOHHOI KomepIlii He
MOJKHA PO3TJIAATATH JINIEe B TiCHOMY
3B’A3KY 3 Mepe:kewn [HTepHer, iHIIUMHI
MeperkaMu, a TAaKOXK i3 oOMeKeHuM IIe-
pPeIiKoM eJIeKTPOHHUX 3aco0iB 3B’A3KY,
Ho3aAK TAKUH MepesiK MOCTiliHO pPo3MIiu-
proeTbcss (OT)Ke, MOTPiIOHO ™MaTum Ha
yBasi, 110 # «MOOiJIbHA KOMEPIlid» € pis-
HOBUIOM eJIeKTPOHHOI Komepirii); 6) me
BaApTO HPUB’A3YBATH €JIEKTPOHHY KOMep-
Iif0 A0 eJIeKTPOHHOTO JOKYMEHTOO00iTy,
III0 HA CHOTOJHI € ONHUM 3, ajie He €TNHUM
crmocoOOM BUMHEHHS IIPAaBOUYMHIB y cdepi
€JIEKTPOHHOI Komeprrii [8].

A. Kaposa, M. [lem’simens Ta B. €xin
BOAUAIOTh BiAMiTHI O3HaKU €JIeKTPOHHOIL
KoMepIIii B TOMy, III0 B PeaJIbHOMY cepe-

IOBUIII HajJaro:KeHa IIpollecyajbHa Ta
MaTepiarbHa cucTeMa BU3HAHHA IOPU-
IugHOl cuiu (mificHocTi) yrom, y Toii uac
AK B €JEKTPOHHOMY CcepeaoBUIIi 3a-
JUMIAIOTHCA HEBUPINIEHWMU IEBHI IIPO-
o6imemu, Taki Ak [6, 17-32]: migTBepa-
JKeHHs OTPMMAaHHA aKIeNTy Y! iHIIo1
KomI’roTepHoi iH(opmarii, B30Kpema
1 pEeKJIaMHOTO XapaKTepy, IepeaHoi 3aco-
6oM iH(opMAaIiHHUX TEXHOJIOTiH, a TAKOXK
npobsema iHgmBimyasiszamii cy06’exra,
110 IPOBAJUTh MiAJBHICTD Y MeEpeKi; 3a-
CTOCYBaHHA AK €JeKTPOHHOTO HIigmmcy,
TaK ¥ iHIIMX aHAJOTIB BJIACHOPYUYHOTO
nignucy; Bubip 3aKoHOZaBCTBa, SKe Ha-
JIEKUTH 3aCTOCOBYBATH IO BUIIAJKIB BU-
HUKHEHHSA CIOPiB, OCKiJIBKH Meperka €
TPAHCKOPIOHHOIO; KJacudikalia BigHO-
CUH, IOB’A3aHUX i3 3aCTOCYBAHHAM
HOBUX iH(popmanifinux TexHoJoriti. Ha
TOMY, III0 IPaBOBigHOCUMHU (#1 KOMEPIIiii-
Hi TaK0XK) Y Mepeki I[HTepHET MalOTh eKc-
TpPaHAI[iOHAJIBLHUHN XapaKTep, TOOTO BUXO-
IATH 3a MEXKi AK BHYTPIIITHbOI KOMIIETEH-
mii, Tak i TepuUTOpiaIbHMUX KOPIOHIB
nep:xaB, 3Beprae yBary i K. Illax6assan
[18]. A. MaeBcbKa TaKoOK 3a3Hauae, IO
NUTAHHA NOPUPOAM KOPIOOHIB TYyT €
KJIIOUOBUM, OCKIiJIBKM JKOJHA KpaiHa He
Ma€e IOPUCAUKILII Ta He Hece BiAIIOBigasb-
HOCTi ropuamyHOl Bin imeni mepeski Iu-
TepHeT, — Ile Mi’KHapoJHe cepemoBUIIIE,
sAKe TpaIioe 3a JAOIOMOIOI0 IPAKTHUUYHO
Bcix kpaiH cBiTy. IHTepHanmionaabHU
xapakTep Mepexi IHTepHeT, Ha AYMKY
aBTOPKM, CIPUYHHAE DpPAL 1TpodJem,
noB’sA3aHUX 13 3aCTOCYBAaHHAM HAaIlio-
HaJbHUX B3aKoHomaBcTB. Hampurianm,
AKIIO AiJIOBi mapTHEPHU KUBYTh y PisHUX
KpaiHax i BemyTh OisHec (IIpOBagATH r'oc-
moJapchbKy OisabHicTB) ueped IHTepHer,
3aKOHOJABCTBOM SKOI caMe KpaiHW IIO-
BUHHI peryjioBaTHCs HOB’sA3aHi 3 UM
acmekToM BigHOocmHu? fKIO rpomamsa-
HUH YKpainm KuBe B Himeuuwmni, 3ape-
ectpyBaB migmpuemctB y CIIIA, a Beb-
caliT — y KouryM0ilicbKiii 30Hi, OoT0 mApT-
Hepu mnepebyBaioTh y Taimammi, a cair
BUKOPHUCTOBYETHCA IJIA TOPTiBJi HapKoO-
TUKaMX — 3a B3aKOHOJZABCTBOM SKOI
KpaiHu BiH IIOBUHEH BigmoBimaTtm 3a
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cxkoeHe? Jlumie ogun npukaan: y 1999 p.
npotu AMAZON.com 0yJio IIOJaHO CyI0-
BUIi II030B, 3a AKUM KOMIIAHisI 3BUHY-
BauyBaJIach y Ipofaski 3ab0poHeHOi Ji-
Tepatypu Ha Teputopii Himeuuwmnu (B
Kpaiui sabGoponema kuura A. Titaepa
«Maitt Kamnd» Ta iHmi HamucrchKi
TBopu). KoMmmanis aprymeHTyBajia CBOIO
BiAIOBiAh Ha II030B TaK: KJIi€HTHU 3
iHmMuX Kpaid, AKi 3aMOBJIAIOT, KHUTU Ha
ii caiiTi, MOBUHHI PO3TJIAAATUCH AK TY-
pucTu, AKi caMi HecyThb BigmoBigaJib-
HicTh 3a BBEe3€HHSA KHUKOK IO CBO€l
kpainu [10, 24]. Ilomanbiiuii PO3BUTOK
eJIEKTPOHHOI KOMepIlii CTBOPIOE TaKOK
pusuK 30iJbIIEeHHA HOJZATKOBOI KOHKY-
peHIrii mik Kpaimamm. ¥YcyBamouum 3a-
JeKHicTh Bim reorpacdiuynHoro micrepos-
TalllyBaHHS, e€JEeKTPOHHA KoMepIlid
Hamae cy0’eKTaM IiAIPUEMHUIITBA CBO-
6omy BHOOpPY MopucAMKIIi, a BimmoBimHO
M «IIOJAaTKOBOTO KJiMaTy». 3aKOHOAaBYi
opranm 0araTbox KpaiH 3MiHIOIOTH IIO-
IDATKOBI yMOBHM [IJIsI 3ajJlydeHHsI iHO3eM-
HHUX iHBeCTHIIili Ta peecTpaIllii mpuBar-
HUP KOMIIaHili caMe Ha iXHill TepuTopii.
IToctynmoBo ymoBu B3aemofii 0OisHecy
3 IepKaBoi0 B PidHMX KpaiHax yHi(iko-
ByBaTUMYyThCA. IluM 3yMOBIIOETHCA 1 He-
00XimHiCTHL BpaxyBaHHSA Y 3aKOHOJaBCTBi
VYxpainu noso:kens [QupexktuB €C 1omo
MIPaBOBOTO PeryJIIOBaHHSA BiTHOCHH y Me-
pexi InTepHer.

ITonipu Te, 110 mmepeBaru B eKOHOMidU-
HOMY CeHCi", KOTpi IMPOmOHYE eJIeKTPOH-
Ha KOMEPI[isg, BaKKO IIePeoIiHNUTH, BCe
JK HU3bKa HayKOBa BM3HAYEHICTH BiAmo-
BigHOI IIpobJyieMaTHUKM Ta BiACYTHIiCTH Ha-
JIEXKHOTO IIPABOBOTO PETyJIIOBaHHS € OC-
HOBHUM CTPUMYBaJBLHUM (DaKTOPOM PO3-
BUTKY eJIEKTPOHHOI KomepIlii B YKpaiHi.

Hanexxuts BUAINATU OeKiJbKa pPiBHIB
IIPABOBOTO PETYJIIOBAHHA BiIHOCUH €JIEK-
TPOHHOI KoMepIlii: mMiskHapomHuii, perio-
HasbpHUH (B Merkax €C) Ta HalioHAJIbHUIA.

PosrisaaeMo AK OCHOBHI MiKHapomHi
OopraHu, TakK i IPUAHATI HUMU KJIIOUYOBIi
aKTH 3 NMUTaHb IIPABOBOTO 3a0e3MeUYeHHS
eJIEKTPOHHOI KoMepIrii.

Ilepenycim, e xomicia OOH i3 npasa
MincHapoOnoi mopeieai (FOHCITPAJI ).
Cepen; OCHOBHUX aKTiB Ha3BaHOTO Opra-
HY HeoOxiguo HasBatu: (1) Tumosuit
3akoH IOHCITPAJI «IIpo eneKTpoHHY
KoMmepitito» 1996 p. (3 mogaTKOBOIO CTAT-
Tero 5 bis, mpuitaarow B 1998 p.). Ilep-
IINH TUIIOBHI 3aKOH TOTYBaBCS BIIPO-
moB:xk 1985-1996 pp., a iioro mera —
yHi(ikalis 3aKOHOZABCTB Jep:KaB, Bil-
HOBiTHO OO BUMOT, SAKi BUHHKAIOTH ¥
3B’SI3KY 3 PO3BHUTKOM TeJIEKOMYHiKaIlii-
HHUX TexHoJoriii. Mae paMKOBUii, peKo-
MeHJAaIiHUX XapakTep i mpusHayeHUN
HacaMIlepesa Aep:KaBaM sK OCHOBA IJid
PO3POOKY HAI[iOHAJIHLHOTO 3aKOHOJABCTBA.
3aKOH CKJIaJa€ThCA 3 ABOX YaCTUH —
eJIEKTPOHHA KOMEPIlid 3arajom i eJiek-
TPOHHA KOMepIlis B IIepeBe3eHHI BaHTa-
JKiB, e BHM3HAYEHO OCHOBHiI O3HaKWU
€JeKTPOHHOTO KOHTPAKTYy, IO AKUX Ha-
JexaTh: uuTabeJbHiICTH; He3MiHIOBa-
HiCTh; NOPHUAATHICTHP 10 KOIIiIOBAHHS;
MOJKJIMBiCTh ayTeHTU(iKAaIlii 3a momomo-
rol0 eJeKTPOHHOTO IiAmmcy; IIPOCTOTa
30epexxeHHda. lleit MikHapogHUIN IOKY-
MEHT 3aKJIaB ITPAaBOBi OCHOBU iAJIBHOCTI
y cdepi eleKTpoHHOI TOpPTiBJIi, IaB BU-
3HAUEHHSA OCHOBHUX IOHATHL (€JIeKTPOH-
HUU DOKYMEHT, eJIeKTPOHHUU HOKyMeH-
TOOOIT, eJeKTPOHHUI Mmigmumc, aBTOP
€JIEKTPOHHOT'O MTOKYMeHTa, iH(popMallii-
Ha cucTeMa) BU3HAB IOPUANYHY i TOKa30-
BY CHJIy 3a JOKYMEHTaMH’ B €JIeKTPOHHi
dopwmi; BUBHAUMB BUMOTU [0 €JE€KTPOH-
HOI'O IMiANNCY AK 3ac00y HiATBepIKeHHS
IOCTOBipHOCTI Ta IliJlicHOCTI eJeKTpOoH-
HOro mokymeHTa. Pesourtoriis I'eHepasb-
Hoi Acamb6iei OOH A/51/628 Bifg
30.01.1997 p. pexomMeHAye Aep:KaBaM
mpu PO3POOITi 3aKOHOAABCTBA «BPaXOBY-

“Ilo TaKUX IpeBar eJeKTPOHHOI KOMepIii MOKHA BiflHECTH, 30KpeMa: IVIOGAJbHUN JOCTYII HA TJIO-
0anbHI PUHKM; ZOCTYHHiCTH iH(opmamili mpo ToBapu i mocayru, 1o mepe0yBaiOTh y IPOJAXKY, B
PeKuMi peasbHOTO Yacy; MOYKJIMBICTh 3BHU3UTU BUTPATU; 3MEHINIeHHA KiJabKocTi HOCiiB imdopmarrii,
SKi moTpiOHi mia 30eperkeHHs AaHWX; CKOPOUEHHS Yacy BUXOAY TOBapy Ha PUHOK i IpoIlecy ajam-
Tarii cy6’eKTa HMiATPUEMHUIITBA M0 3MiH PUHKY; BiflCyTHiCTh MUTHUX 300piB, IOB’SI3aHUX i3 eJieK-
TPOHHUM IIPOJAKEM; HMiJBUINEHHSI KOHKYPEHTOCIPOMOYKHOCTI TOIIIO.
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BaTHU IOJOKeHHA TumoBoro 3akKoHY
yepes3 HeoOXimmicTs yHi(dikarmii 3axoHo-
IaBCTBA, 3aCTOCOBYBAHOI'O IO aJIbTEpHA-
TUBHUX IanepoBux (Gopm, MeTOAiB mepe-
maui i s6epe:xeHHsa iHdopmarii» [19].
OnHi aBTOPW TOJIOBHUM HEIOJiKOM 3a-
3HaueHoro THUIIOBOrO 3aKOHY Ha3WBAaIOTh
Te, IO BiH He Ja€ BUBHAUEHHA MOHATH
aHi amepoBOro MOKYMEHTa, aHi TUChbMO-
Boi (popmu [8]. IHIIi He MOTOMKYIOTHCA 3
UM 3 OTJIAAY Ha Te, IO: a) 3aKpiljieH-
HA BU3HAUEHHS MOHUCHBMOBOI (dopmMu, a
TAKOMK IamepoBoi (opMU MOKe CIyryBa-
T O0OMEKEeHHIO HMOro IIHPOKOro TJyMa-
YeHHS y BUIMAAKY BUHUKHEHHS HOBUX
cmoco6iB ¢ikcarmii BoJsi cTopin; 6) Take
3aKpinjeHHA He BiJIIOBiZlae OCHOBHUM
migxomaMm, 3ampomoHOBaHUM THUIOBUM
dakonoMm [20, 108]; (2) TunoBuii 3aKoH
IOHCITPAJI »IIpo enekTpoHHi migmu-
cu» 2001 p.

Padoio €sponu” mpUAHATO TaKi akTw,
ak: KomBeHIIis mpo 3axucT (ismuHUX
0ci6 CTOCOBHO aBTOMATH30BaHOI OOPOOKM
ITaHUX OCOOMCTOrO XapakTepy  Bin
28.01.1981 p., a raxkox [lomaTKoBuUIt
npotokoa g0 Komsenrii mpo 3axuct ocib
CTOCOBHO aBTOMATH30BaHOI 00POOKU
IaHUX OCOOMCTOTO XapaKTepy, IO CTOCY-
€ThCsA HATJISOBUX OPraHiB Ta TPAHCKODP-
JOHHUX MOTOKiB mamux Bim 08.11.2001 p.
(m. Crpacoypr); Kousenriia mpo indgop-
Mallifime Ta IpaBOBe CHiBpPOOiTHUIITBO,
110 CTOCYEThCA «IIOCJHYyT iH(opMaIlliiino-
ro cycmimserBa» Big 04.10.2001 p.; Kon-
BeHIlis Pamm €Bponmu 1momo kKibepsJio-
yuHHOCTI Big 23.12.2001 p.

MixHapoOHO MOPz080H NALAMOI0
OpuUHATO: 3arajbHi BUMOTH [OJIS IIO-
cBimuenol mupPoBUM cIocoboM MiXKHA-
ponuoi Komeprmii 1997 p.; saranapni
MPUHIUIINA PeKJaMu i MapKeTuHry B IH-
Tepueri 1998 p.

€aponeiicbK0l0 eKOHOMIYHOI0 KOMICIEN
OOH ra I[enmpom OOH cnpusHnHs mop-

2iéni ma eneKmpoHHoz0 Oi3Hecy TMPUNHSA-
Ti Taki aktu: TumoBa yroma obminy mpu
MiKHApPOAHOMY KOMEPI[IAHOMY BUKOPU-
CTaHHI €JeKTPOHHOIO OOMiHY [JaHUMU
(Homarox mo Pexomenmarii Ne 26 «Ko-
MepIlifiHe BUKOPUCTAHHS yTroh OOMiHY
npu eJeKTPOHHOMY OOMiHI maHuMMU»,
MPUAHATOI pOOOU0I0 IPYIOIO 31 COPUAHHS
MiKHApPOAHUM TOPTOBUM IIpoileaypam €B-
pormeiicbkoi ekoHoMiuHOI Komicii OOH Bix
23.06.1995 p.); Yroma mpo eJeKTPOHHY
Komepirito (Pekomenmarisa Ne 31, mpuitHs-
ta Illentpom OOH cupusinaa TOpriBiai Ta
enextpounomy 0isnecy (UN/CEFACT),
6epesens 2000 p., m. JKenesa).

Bapro sramatu i IlpaBmma OOH 1momo
€JIEKTPOHHOI'0 OOMiHYy JAaHUMU B yIIPaBJIiH-
Hi, Komeprrii i Tpauncnopti (UN/EDIFACT,
1988 p.), KOTpi MOKJMKAHI y3romKyBaTU
TeXHiYHi mapamMeTpu OOMiHY €JIeKTPOHHU!-
Mu gaHuMu. TaKoK 3 METOH 30iJbIIIeHHS
IIPaBOBOI 3aXUIIEHOCTI CTOPiH IIPU KOMEP-
IMiAHUX TpaHCAKIIiAX €BpOmeNChKOI0 eKo-
HOMiuHOIO KoMmiciero OOH y 1995 p. Oys
nigrorosiaenuii THUIIOBUI KOHTPAKT OJIs
MiKHaApPOJHOTO KOMEPIIAHOTO BUKOPU-
CTaHHS eJIeKTPOHHOTO OOMiHY HaHUMM.
Bupobieni pexomengarii He HaJeXaTb
0 TOPTOBEJBHUX KOHTPAKTIB 3arajom,
a CTOCYIOThCS TiJbKU 0Oe3mocepenHbol
nepenadi eJIeKTPOHHUX NaHUX.

Binpmricts 3 HaBeIeHUX aKTiB MAalOTh
IeKJapaTUBHE CIPAMYBaHHSA UM 3aKpi-
IJIIOIOTH JIWINe 3arajibHi NPUHIIMOUN pe-
TyJIOBaHHSA IEeBHUX NPABOBiIHOCWUH ¥y
mepesxi Iarepuer. Ile moB’A3aHO 3 TUM,
0 3aKoHOAaBIli, K 3asHauae O. Bo-
pobiioBa, MOCIiJOBHO, a T'OJIOBHE — 00e-
pPeXHO, BJOCKOHAJIOIOTHL Ha3BaHI HOpPMU
[21, 271].

Mixxumaponui oprawmisamii, IlenTp
OOH i cnpusiHHA TOPTiBJi 1 eJIeKTPOH-
HoMmy 6isHecy, Ilentp cupusuua OOH
mpolenypi i mpaxkTuii Ajig ynpaBJiHHSA,
KomepIiii i TpaHcmopTy, €Bpomeilichbka

“ Paga €Bponu — MiKypsAgoBa opraHisamis, 1o moegnye 45 KpaiH, TaKOK NpUNHANA TOKYMEHT,
SAKUHN IIPOTOJIOIIYE 7 OCHOBHUX IPUHIMAINB 3axucTy cBobomu B Iurepueri. 'osoBHa imesi, 1o mpo-
Husye [ekJapaiito mpo cBoboxy cuinkysauus B IuTepueri (Declaration of freedom of communica-
tion on the Internet ), monsirae B TomMy, 110 «BcecBiTHsA maByTMHA» He IIOBUHHA IiAJaBaTUCS Oi/IbII
CYBOPHM OOME:KeHHAM, aHiK Ti, 10 XapaKTepHi AJA 3BUUYAWHUX 3ac0o0iB mMacoBoi iHdopmalrii, a
Oyab-aKa meHsypa B IHTepHeTi MoKy OyTu Juiile JOOPOBiILHOIO.
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Exonomiuna Kowmicis OOH (UN/CEFACT),
Opranisaiiisa 3 IOIMIWPEeHHSA CTAaHIAPTiB
cTpykrypoBanoi imdopwmarnii (OASIS)
y 1999 p. oG’egHau 3yCHJLIA OIS PO3-
POOKM MiKHaApOAHOTO CTAHIAPTY MOBU
XML (Extensible Markup Language)
IS eJeKTpoHHOTO 6isHecy (ebXML) —
TexHiuHOI 0asu nia yHidikaiii oOoMiny
KOMEDIiTHUMU eJIEKTPOHHUMU JaHUMMU.

Bapro 3ramatu i mpo TaKuUil AOKY-
MeHT, AK JlekJjapaliig mpo riaob6aabHY

€JeKTPOHHY KOMEpIIito, 3aTBepAKeHa
Koudepenmiemo MiHicTpiB COoT
(WT/MIN(98)/DEC/2)".

BamxauBoio € Taxko:K yHidikamisg
HODPM MiXHapOJHOIO IIpaBa, II[0 Pery.Jo-
I0Th (PYHKIIiOHyBaHHSA Mepe:ki IHTepHer
y mexxkax €C. Bugismmmo iz saraJbHOTO
MacuUBY AUPEKTUB i pes3oJsioIiil jiuie Ti,
mo € kJgiouoBuMmu: 1. [lupekTura
97/7/€C €BpomelicbKOT0O mapJaMeHTy Ta
Panu Bim 20.05.1997 p. mpo 3axucT cmo-
JKUBAUiB MO0 AUCTAHI[IMHUX JOTOBOPiB
(nucraumitiauil mpomask). 2. JupexTuBa
97/66/EC €BpormeiicbKOro mapjaMeHTy
ta Pagu Bim 15.12.1997 p., mo crocy-
€ThbCS OOPOOKM IIePCOHATBLHUX AAaHUX Ta
OXOPOHM TAEMHUIII TPUBATHOTO JKUTTS B
TeJeKOMYHiKaIliltHomy cekrtopi. 3. Hu-
pexkTuBa €BpOIEiCHKOTO MapjaaMeHTy Ta
Pagu 1999/93/€C Big 13.12.1999 p.
mpo npaBoBi ocHoBu CIiBAPY/KHOCTI Ijs
eJeKTpPOoHHUX mignucis. Ileil JoKyMeHT
Hai0iIbIII TOBHO BPEryJI0BAaB BiTHOCUHUI
y chepi BUKOPHUCTAHHA €JEKTPOHHUX
nignuciB. Mera #oro nmpuiiHATTA — 3a-
OesmeueHHs BeaeHHs OisHecy uepes Iu-
repuer. 4. dupextuBa 2000/31/€C €sB-
pomeiicbKoro mapJameHTy i Pamgm Bin
08.06.2000 p. npo mesaKi mpaBoBi acmex-
TH TIOCJYT iH(popMAaIifHOTO CYCITiJILCTBA,
30KpeMa eJIeKTPOHHOI KoMmepIii, Ha
BHyTpimHbOMY PUHKY ([lupekTuBa mpo
€JeKTPOHHY KOMEDPIIil0), OCHOBHUM 3a-
BIAHHAM AKOI € 3abe3meueHHs YMOB Ha-
JEeXKHOTO (PYyHKITIOHYBaHHA MisKHapPOIHOL
€JIEKTPOHHOI KOMepIIii MiK Jep:raBaMu-

* Opyra Kougepennis MinicTpiB BigOymaca B M.

yrenamu €C. Y mpeamOyuri miei [[upek-
TUBU BKAa3YyE€ThCH, IO «PO3BUTOK eJIeK-
TpoHHOI KoMepIlii B iH(GopMaImiiiHOMY
CyCHiJILCTBI BiAKpHMBae MepCIeKTUBU
sartaaTocti B CmiBTOBapmcTBi, 0COOJIMBO
MO0 MaJIUX Ta CepemHiX ITiAImpUEMCTB,
i Oyme cTUMyJIIOBAaTH €KOHOMIUHMUII picT
i imBecTu1ii €BpoOIEeMCHKUX KOMIIaHiii».
ITopiBano 3 TumoBum s3akonom IOH-
CITPAJI, JupeKTuBa € DOCUTH BaKJIM-
BUM OOKYMEHTOM, AKWU BU3HAUAE IIpa-
BOBe DEryJIIOBAaHHSA 3HAUHOTO KOJIa CyC-
OiJIBHUX BigHOCWH y cdepi eJeKTPOHHOIL
Topriai. KpiM saraJapHHUX IIOJIOYKEHb,
JdupekTnBa MiCTHUTHh KOMIJIEKC HODPM,
AKi OiJbII meTaJbHO PEryJioioTh AesdKi
acTIeKTH eJeKTPOHHOI TopriBiai. [upek-
THBa PEryJo€ BifHOCUHHU B TaKux cde-
pax: BU3HAHHA €JEKTPOHHUX KOHTPaK-
TiB; BUBHAHHA II030BHOI CUJIN €JIeKTPOH-
HUX KOHTPaKTiB; Iporenypa yKJIaJeHHA
KOHTPAaKTIB «OH-JIallH» 1 MiHiMaJabHI BU-
MOru IIpo HajaHHA iH(GopMmaril ydacHU-
KamMu goroBopy (icToTHi yMOoBU eJsiek-
TPOHHOTO KOHTPAKTY); BiATIOBiZaNbHICTD
iHdopMmariiiHux mocepeqHUKiB (interme-
diary service provider) 3a BigupaBieH-
HsA, oJlep:KaHHSA UM 30epiraHHA eJeK-
TPOHHUX NOKYMEHTIiB, HaJaHHA JOCTYILY
IO Mepe:Ki, a TakoK iHQOpPMyBaHHSA
yYacHUKIB yroj mnpo TexHiuHuMX OiK
YKJIageHHs YyToJ y eJeKTPOHHiN ¢opwmi.
Kowmeprmia sajexuThb Bimg moBipu Mixk
cropoHamMu. CTOpPOHM B eJeKTPOHHIil
yroai ImOBUHHI MaTu BU3HAYEHUHN CTY-
OiHb [OOBipM OO TapTHEPiB, BJIACTUBY
3BUYANHUM METOJaM YKJAJAaHHS YTOI,
TOOTO OyTH yII€EBHEHUMH, II[0 yIroAa JIeri-
THMHA B TAKOMY CEHCi: MOKyIIelpb i mpo-
IaBellb € THMHU, 3a KOro cebe BHUIAIOTH;
mpojaBenb Mae MPaBO IPOJaBaATU 3aIIPo-
TIOHOBAHUII TOBApP; MOKYIEIh MAa€E y CBOE-
My pOBMIOpPAIKeHHi 3aco0u masd 3aifi-
CHEHHSA yroauW; MeXaHi3Mu JOCTaBKU TO-
Bapy ¥ oIaTu MOMKJIWBi, JeraabHi
¥ OesmeuHi; mpogaHUil TOBap BiAmoBimae
OonmMCcoBi 1 mpuAaTHWN; KYNJEHW TOBap

KeneBa (IlIBeitmapia) 18-20.05.1998 p. Bona

nepeBaykHOo Oysia npucBsiueHa 50-piuuto ATT/COT. Kpim mporo, mig yac xoudepeHiili mixicTpu
IOMOBUJIVICA IIPO BUBUYEHHS MHUTAHL BCECBITHLOI €JIEKTPOHHOI TOPTiBJi TA MPUAHAIMA 3 I[LOI'O IIPU-
Boxy [lekJsapariito mpo riao0aJbHy €JIeKTPOHHY KOMEPILilo.
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(abo mocayra) moxke Ta Oyme gocTaBlie-
Huii mokymmesi [22]. IlupekTuBa mepes-
Oauae NpPUHIUN HegucKpuminamii (y
Kpainmax €C KOHTpPaKTU He IMOBUHHI OyTHu
no36aBJIeH] IOPUAMYHOI YMHHOCTI TiJIBKU
Ha migcraBi TOro, IO BOHU YKJAIEHi
B €JeKTPOHHi# (opwmi). 5. [MuperkTura
2000/46/€EC €BpormeiicbKoro mapjaMeH-
Ty Ta Pagm Big 18.09.2000 p. mpo 3aii-
HATTA, 3AiACHEHHA 1 HATJIAL 3a IIiAIPU-
€MHUIIBKOI0 AiAJIbHICTIO yCTaHOB Y cdepi
eJeKTPOHHUX Trpoirneii. 6. [upexTuBa
2002/58/EC €BpomeichbKoro mapjaMeH-
Ty i Pagu Bim 12.07.2002 p., 110 crocy-
€ThCS OOPOOKM IIePCOHAJTBLHUX AAaHUX Ta
OXOPOHM TAEMHUIII IPUBATHOTO JKUTTS B
CEeKTOpi eJIeKTPOHHUX KOMYHIiKaIrii.
7. Pesoatomnia €Bpomneiicbkoro mapJia-
MEHTy IIpo OeslleuHe BUKOPUCTAHHSA IH-
TepHETY Ta HOBUX OH-JIAWH TEXHOJIOTii
Bim 02.12.2004 p.

3 01.07.2004 p. ma TepuTopii 15 Kpain
€C mnabyma uwmuaHOCTI JlMpeKTwBa, IO
BCTAHOBJIIOE HOBi IpaBmjia Ta MOPALOK
onomarkyBanHs IatepHer-Toprieiai. Temep
Oymb-aKi «mu@poBi mnpomaki» oOKJa-
natotbcsa VAT (BiTUMBHAHUNA aHAJIOT —
HOJATOK Ha JOJaHy BapTiCTh), IO CTOCY-
€TbCA TEepenyciM OIoJaTKyBaHHA iHO3eM-
HUX OHJIAMHOBUX TOPTOBIIiB.

HiganpHicTh MidKHapOZHUX oOpraxisa-
mifi crnpsMoBaHaA Ha BUPiIlIeHHI HaN-
0iJBIIT Ba’KJIMBUX 3aBIAHBb €JIEKTPOHHOL
KoMepIrii: 1) HamaHHA pPiBHOTO cTaTyCy
3BUUYANHUM i €JIeKTPOHHUM JOKYMeHTaM
(ocranHi € cykynHicTiO iH(pOpMAaIii
y mu(pPoOBOMY BUIJIALI, IO MOXKe OyTu
mepeTBOpeHa B uuTaHy (Bi3yaJsbHY)
dopmy); 2) perslameHTAIlisi 3acTOCYBaH-
HS KPUNOTO3aXWCTy JAaHUX Yy IIPOIEeci Ire-
peMmimenus ingopmarii B riobajbHOMY
TeJeKOMYHiKaIiiHOMY cepefoBHUIIi; 3)
HECaHKI[IOHOBAHOTO IIOIIUPEHHS IIePCco-
HAJbHUX OAaHUX, MepefaHux MOpU yKJa-
IeHHi Ta BUKOHaHHi yrom; 4) sabesme-
YeHHSA B3aXUCTy iHTepeciB CTOpiH TpaHC-
KOopAaoHHOI omepailiii; 5) peryaioBaHHS
poJsi Ta BimmoBimaabHOCTI TpeTix ocib
yroau, IO HPEACTABIAITh KOMYHiKa-
IilfiHe cepemoBUIIE, IIPOBOAATH CEePTUQi-
KaIlifiHi 3aX0[1, BUKOHYIOTH IIPOIEAYPY

KOMIIeHcaIlil MOKJIMBUX 30UTKiB, IIOHEe-
CeHUX yYaCHUKAMU eJIEKTPOHHOI TOPTriB-
Ji (crpaxyBaHHA puU3uKiB); 6) pery.uio-
BaHHA BiIHOCWH 3 Jep’KaBHUMM OpraHa-
MU 3 TIPUBOJLY OIOJATKYBAHHSA, CILJIATHU
MuTHuUX TapudiB, 360piB i maaTexkis;
7) 3aXuCT IIpaB CIOMKMUBAYiB, B3axXUCT
IpaB iHTeJeKTyaJlbHOI BJIACHOCTI.

Ilpunyunu yHiQikayii Hopm MidHCHGa-
PpodHO020 npasa, wo pezyawioms QYHKUio-
HysanHsa Mmepexi Inmepnem (uacTuHa 3
HUX nporoJolineHa J[lekaapaliiero IIpo
cBobony cmimkyBanua B ImTepmeti [21,
269-275]): He HarkJamaTu oOMeEKeHHSI
Ha 3MmicT indopmariii B mepe:ki IuTepHer;
3a0X0YyBATH CaAMOPEryJsAIlilo 3MicTy B
meperki IHTepHer; yrpumyBaTucs Bim Bu-
KOpHCTaHHA O0JOKyBaHb i (inbTpiB, AKi
IIEPEIIKOMKAIOTh AOCTYIy MO0 iH(OopMa-
uii, kpim (inbTPiB He momyckaTu HO iH-
dopmarrii BpassmBi rpynu, (HampukJaz,
miTeit mo meakux IHTepHeT-caiiTiB); yT-
pumMaTuca BiJi BUKOPUCTAHHSA PeecTpa-
HMiHUX cXeM, SKi 00MeXYITh HAJAaHHS
mocJIyr 4yepes MepeKy IHTepHeT; mpu-
OpaTu TepelIKoau, IO 3aBa’sKaloTh 3a-
OesmeuyBaTH OOCTYII A0 Mepe:xki IHTep-
HeT ab0 CTBOPEHHS Ta (PYHKI[iIOHyBaHHS
InTepHer-caliTiB AJA TEeBHUX BEpPCTB
CycCIiJibcTBa; He 3000B’A3yBaTH IIPOBAaii-
JepiB IPOBOAUTU MOHITOPUHTI yciei iH-
dopwmarii, sKa TPOXOAUTH Uepe3 IXHil
cepBep; rapaHTyBaTHU IIPABO Ha AHOHIM-
HiCTh; 3aXUIaTU IIpaBa CIOXKMWBAUiB; He
obMe)XyBaTH pPyX TOBapiB i mocayr,
MOJKJUBIiCTh 3IiMiICHEHHA EKOHOMiuHOI
IisIIBHOCTi, YKJAAeHHS yIrol; CTBOPUTU
OCHOBH Taa TrapaHTii crrpaBegIinBOTO PO3-
TJIAAY BiATIOBiZHUX CIIOPiB.

B Vkpaiumi poGora Hajm CTBOpPeHHAM
IIPAaBOBUX OCHOB €JIEKTPOHHOI KOMepIIii
mouasiaca B 1998 p. 3 mpuiimartam 3a-
kony Ykpainu «IIpo HamionanbHy IIpo-
rpamy imdopmarusanii» [23]. Toxi x
oyna cxBameHa Koumenmia Harmiomauab-
HOI mporpamu indopmarusaili Ta npu-
naATo 3akon YkKpainu «IIpo s3aTBepa-
JKeHHd 3aBHaHb HarioHasbHOI mporpamMu
indopmarusaiii za 1998-2000 poxu».

Hacrynuum xporom crtaB Ykas Ilpe-
sunenTa Ykpainu «IIpo saxomu myis pos-
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BUTKY HAI[IOHAJBHOI CKJAL0BOI II00AJIb-
HOI iHgopmartiiinoi mepe:xki IuTepHer i 3a-
0e3IleUueHHI0 IIMMPOKOTO AOCTYIY M0 ITiel
mepe:ki B Ykpaimi» Bim 31.07.2000 p.
[24]. IlisHimie O6yJyi0 DIPUHHATO TaKOXK
3akoHu YiKpainu «IIpo eseKTpoHHUH
nudposuii migmuc» [25], «IIpo enex-
TPOHHI AOKYMEHTH U eJeKTPOHHUH! 1Io-
KymMeHT006ir» [26]. Ocranuiii 3aKoH BU-
3HAYAE MOHATTA €JIEKTPOHHOTO JOKYMEH-
Ta ¥ eJeKTPOHHOTO JAOKYMeHTO00iry,
3aKpiIroe cBiTOBI TeHAEHIIiI ITOIO0 BH-
3HAHHA IOPUIUYHOI CUJIU €JeKTPOHHOTO
IOKYMEeHTa, BKasye Ha mpaBa i 000B’sa3-
KU1 Cy0’€KTiB eJIeKTPOHHOI'0 JOKYMEHTO-
obiry, ixHIO BigmoBimaapHiCTH TOIIO.
VY 3akoHi sarasomM moTpuMaHUN (QYHK-
mioHAJbHO-eKBiBaJeHTHUM MmigXxXim mo
TPaKTyBaHHA €JEKTPOHHOT'O AOKYMEHTa,
3amponoHoBaHUW TuUIOBMUM B3aKOHOM
IOHCITPAJI «IIpo eneKTpOHHY KoMep-
Mifo», IO I'PYHTYETHCA Ha MOCTiIKeHHI
mise#rt Ta (QYHKIIA TPagUI[iiHUX BUMOT
IO CKJaJZaHHA NOKYMEHTIB Ha mamepi
IJIS TOTO, 100 BU3HAUMUTU, AK Taki Iiai
Ta (GYyHKILI MOXKYyTh OyTH HOCATHYTI
Yy BUKOHAHiI 3a [OOIOMOIOI0 METOJiB,
SAKi BUKOPHUCTOBYIOTHCA [AJA €JIEKTPOH-
HOI mepenaui TaHUX.

Kpim 1mporo, B Ykpaimi mitors 3axkon
Vxkpaiau «IIpo OcHOBHI 3acafiyi PO3BUTKY
indopmarniiinoro cycmisibcTBa B YKpaini
Ha 2007-2015 porwm» Bim 09.01.2007 p.
[27], 3akon VYxkpainu »IIpo miarimkui
CUCTeMU Ta IlepeKas KOLITiB B YKpaiHi»
Bim 05.04.2001 p., IIpaBuaa opramisairii
3aXUCTy EJEeKTPOHHUX OaHKiBCBKUX mO-
KYMEHTiB 3 BUKOPHCTAHHAM 3aco0iB 3a-
xucty imgopmarii HarionaisaOoro 6auky
Vkpaiau, B3arBepaskeni IlocTrarnoBoio
IIpaBninusa HaiionanbpHOro 6anKy YKpai-
uu Big 02.04.2007 p., ITomo:xeHHSA IIPO
eJIEKTPOHHI rpoiIiri B YKpaiHi, 3aTBepke-
He IlocramoBoio IlpaBiminuaa Hamiorais-
Horo GamKy Ykpaimm Bim 04.11.2010 p.
Ta 1HIII HOPMATUBHO-IIPABOBiI aKkTU, IO
pa3oM YTBOPIOIOTH IIPABOBY OCHOBY DeETY-
JIOBaHHA BiHOCUH y cdepi eIeKTPOHHOL
KomepiIrii.

Ha Bigminy Bim saxkoHomaBcTBa 0Oa-
ratbox Kpain, takux ak CIIIA i mep:ka-

Bu-ujaeHu €C, 3aKOHOZAaBCTBO YKpaiHu
MicTUThL YKpali He3HauYHy KiJbKicTb
HOPM, MOKJWKAHUX peryJioBaTu 06e3mo-
cepelHbO eJeKTPOHHY KoMepIilifo. Xoua
TaKW# migxXig mMae gedKi MO3UTUBHI Ha-
cIifKu (HUKUYMI piBeHb 3ayperyJboBa-
HOCTi Ta BUINUil piBeHb cBOGOAM IIiAIIPHU-
€MHUIITBA, TEXHOJIOTiYHO-HEUTpAJIbHUI
peXuM peryJaoBaHHS TOII0), BiACyT-
HICTH CIIEIiaJIbHUX HOPM [efaJii JaeThCs
B3HaKu. OUeBUIHUM € Te, IO 3aJUIIAa-
€ThCA I[ITNI KOMILJIEKC HEBPETYJIhOBAHUX
BiIHOCUH, IIOB’SA3aHUX 3 BUKOPUCTAHHIM
eJIeKTPOHHOI iHGopmaIliii B Takux cde-
pax, K MUTHe O(GOPMJIEHHSA Ta OIOJAaT-
KYBaHHS, €JeKTPOHHI IIIaTisKHi cucre-
MU, 3aXUCT iHTeJeKTyaJIbHOI BJIACHOCTI,
Oesmeka, KoH(pimeHIifiHicTs TOITO. 3a-
rajabHi HOPMH, KOTPUM PEryJI0EThCS
3nilicHeHHA MignpUeMHUIBKOI (KoMep-
itinoi) miamsHocTi (IluBinbHOrO Ta I'oc-
MOAAPChKOT0 KOZEKCiB YKpainu, 3aKoHy
Ykpainu «IIpo 3axucT mpaB cHoKuBa-
uiB» TOIO) BCe YAaCTillle BUABIAITHCA
He3TaTHUMU aJeKBaTHO pPeryJioBaTH
cycHijipHi BifHOCHHM, IO BUHUKAIOTH
OpU BeJIeHHI eJIeKTPOHHOI KoMepirii,
raJbMyIOTh ii PO3BBUTOK.

3 oryiAny Ha BUKJAJeHe, ITiJIKOM 3pO-
3yMisoro BunaeThed mosuiiia M. IlyrTosa,
3 IPUBOJAY TOrO, 110 B YKpaiHi B 3aKOHO-
TBOPUilfl AiAJBHOCTI IOIiIBHO BPaxoBY-
BaTH HOPMHU MiKHAPOAHUX HOPMAaTHUB-
HUX aKTiB IIPO €JEKTPOHHY KOMEPILiio,
TOJIOBHE MicIle cepel AKUX TOCiZaiOTh
Mogenwui 3akonu FOHCITPAJI i [Tupek-
TuBu €C, OCKiIbKUM IX HEBU3HAHHJI
MOJKe BUKJIOUUTU MOXKJUBICTH MJIs BiT-
YM3HAHUX CYO’€KTiB TIoOCIOmApPIOBAHHS
BUKOPUCTOBYBATU €JEKTPOHHUU AOKY-
MEeHT y MijkHapoaHi# toprismi [17, 15].
Bogmouac, Ha AYMKY aBTOpa, BUKJIU-
KaloTh CYMHIBM IIOJIOXKE€HHSI MOIEIbHUX
3aKOHiB, BiAIIOBigZHO IO AKUX 3aKOHO-
IaBCTBO IIOBUHHO OyTHM TeXHOJOTiUHO
HeHATpaJabHUM, TOOTO He BU3HABATHU
MeBHY TEeXHOJOTiI0 MiANuCAaHHA eJeK-
TPOHHUX MNOKYMEHTiB. YUeHU#l OOTpPYyH-
TOBY€ CBOIO AYMKY THUM, IO Y BUIIAIKY
3aKpinjeHHA B 3aKOHOJABCTBi 3araJb-
HUX TOPUHIUIIB HiAIMCcaHHA eJeKTPOH-
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HHUX JOKYMEHTIB 0e3 BKa3iBKU KOHKPET-
HOI mporienypu (1o Mae Ha yBasi TexXHO-
JIOTiYHA HEeHUTPaJbHIiCTH) MOKJIUBUM Ma-
COBe IOPYIIEHHA IPaB YYaCHUKIB eJeK-
TpoHHOI KoMmepiIrii. [ToB’sa3am0 1€ 3 TUM,
10 B TaKOMy pas3i mifnmcaHHAM eJeK-
TPOHHOTO JOKYMEHTA MOKe BU3HABATUCS
MPaKTUYHO OyIb-AKa il 3 eJIeKTPOHHU-
MU 3acobaMu, HaOpUKJIAL, HaTUCKAHHSI
KHOIKM «Jajli» MHicada o3HaloOMJEHHS
3 JIiMeH3iTHOI yTroJ0l0 BUKOPUCTAHHSA
BCTAaHOBJIEHOI KOMII'IOTEPHOI IIpoTrpamMu
[17]. He sromen 3 TakuM IigX0a0M
O. BacuneHKo, OCKiJIbKU: a) BUBHAHHS
KOHKpeTHOI TexHoJiorii, 3Bakamouu
Ha MIBUAKI TeMNOMW TeXHOJIOTiYHOTO IIPO-
rpecy, IIpusBefie A0 CHUTyaIlii, KOJU BU-
KOPUCTAaHHS HOBUX TEeXHOJIOTiil raJbMy-
BaTHUMeThCA Ta Oyae MOKJIMBUM JINIIE 34
YMOBU BHECEHHS BiJIIOBiIHUX 3MiH [0
3aKOHOZaBCTBa; 0) Taka MPUB I3Ka MO
KOHKPETHOI TeXHOJIOT1] cylepeuuTh Mi-
HApPOAHIN NpaxKTHUIi I OCHOBHUM IIPWH-
mumaM, Ha SAKUX 0a3yIOTbCSA He TiJIbKU
Tunosi saxouu IOHCITPAJI, a i1 KoH-
BeHIia OOH mpo BUKOpPHUCTAHHS eJeK-
TPOHHUX IIOBiIOMJIEHb B MiKHaAPOTHUX
noroBopax. OTOXK aBTOP IIPOIIOHYE KOM-
OpoMicHUII BapiaHT, 3a SAKHM IIOPSAM 3
KOHKPETHOIO TeXHOJIOTi€Io (BUKOpPHUCTaH-
HA eJIeKTPOHHOTO Hu(POBOro HiAmuCy)
Oyme mependaveHO MOJKJIWBICTH BUKOPHU-
CTaHHA iHIIUX BUAIB €JIEKTPOHHOTO Iif-
nucy Ta KpuTepii, AKMM Mae Biamoiza-
T Taka TexHosoria [20, 106].

IligcymoBytoun BuKJIageHe, HaBeIeMO
OPi€EHTOBHUII II€peJIiK MIepIIoUYepProBux
3aX0[iB, AKi B IEePCIEKTUBi € IOKJINKa-
HuUMU 3a0e3mevynuTyd HeoOXigHe IpaBOBe
peryJiioBaHHsA eJIeKTPOHHOI KoMepIrii.

* Vkpail BaxKJIMBUM i HeOOXigHUM 3a-
JUIIAETHCA TPUAHATTS CIeIiaJbHOTO
HOPMaTUBHO-IIPABOBOTO aKTa (3aKoHy
Yxpainu «IIpo eIeKTPOHHY KOMEPILiio»),
IiJITKOM TPHUCBIYEHOTO PETryJII0BAHHIO
eJIeKTPOHHOI KoMmepIrii, Takoro, 1o ysa-
TaJIbHUTH, CUCTEMATU3YE Ta BUBHAUUTD
OCHOBHI €JIEMEHTH eJIEKTPOHHOI KOMeDPIIii,
30KpeMa BUSHAUUTBL: CKJIAL YYaCHUKIB
BiJHOCHH eJIEKTPOHHOI KOMepIIii; poJb i
3HAUEHHS TOCIOAApPChKUX JOTOBODPIB,

VKJIAOeHNX B eJeKTPOHHIi (opmi; mpoiie-
IypPy YKJIaJeHHSA IOTOBOPiB eJIeKTPOHHUM
MIJIAXOM; YMOBU IOTOBODY, IO YKJaja-
€ThCSI Uepe3 Meperki eIeKTPOo3B’sI3KY; IIo-
DPANOK BUKOPUCTAHHSA €JeKTPOHHUX JIOKY-
MEeHTiB, IXHiI opuriHamM; TiATBEPIKEeHHS
ollep:KaHHA €JEeKTPOHHUX [TOKYMEHTiB;
BiIIOBi@IbHICTh YUACHUKIB eJIeKTPOHHOL
KoMmepIrii Toro. Mae O6yTH 3aKOHOZABUO
BUBHAUEHO U TOHATTS €JEKTPOHHOI KO-
mepriii. IlomosxkeHHA 3aKOHY MOBMHHI Bpa-
XOByBaTH Ta pgerajnisyBatu Hopmu Ilu-
BisbHOro # I'ocmomapchbKOro KOJEKcCiB
VYkpainu (3 ogZHOYACHUM BHECEHHAM 3MiH
IO IIUX KOJeKCiB), mojosKeHHsA TuimoBoro
sakony IOHCITPAJI «IIpo enekTpoHHY
KoMmepIito», a Takox HupextuBu €C
010 €JIEKTPOHHOI TOPTiBJIi.

Bapro 3ayBaxuTtu, 1110 BUeHi 0-pisHO-
My O6auaTh MaMOyTHE PETyJIIOBAHHA €JIEK-
TpoHHOI KoMmepiii. OgHi aBTOpPM HTpOIO-
HYIOTh PO3POOUTH KOMIIJIEKCHUI 3aKOH
IIPO €JIEKTPOHHY KOMEDPILilo, KOTPUI pe-
ryJaioBaB Ou OiJIbIIiCTL BifHOCUH, AKi BHU-
HUKAIOTH IIig yac I 3xilicHeHHs1, a came:
BiJT TOHATTA €JEeKTPOHHOTO AOKYMEHTa
0 YKJaIeHHA JOOTOBOPY B IIili cgepi.
Iumri BBaXkaroTh, 110 OyJI0 6 Kpallje MaTu
TPU 3aKOHU: IIPO €JIeKTPOHHUHN NTOKYMEH-
TOOOIr, PO eJeKTPOHHUIN migmumc, mpo
eJIeKTPOHHY KoMmepIlito (TOpriBiio).
Ilpore BCci BOHM mepeKoOHaHi, IO AJIA
HOPMAaJBHOTO (PYHKITIOHYBAaHHA i PO3BUT-
Ky eJeKTPOHHOI KomepIilii HeoOXimHuM
€ BUBHAUYEHHSA MeXaHidMy YKJaJleHHA
¥ BUKOHAHHS TOCIIOJapChKUX yrof 3 BU-
KOpPHUCTaHHAM [HTepHeTy, a TaKOK Jiera-
Jisarfii 3acTOCOBYBaHUX IIPU IITHOMY CIIO-
cobiB B3aeMOPO3paxyHKiB.

Haira mosuiiss rpyHTyeThCS Ha TOMY,
mo YKpaiHa BiKe Mae ABa CHeIiaJbHUX
3akoHU («IIpo esekTpoHHU# HUGPOBUIL
nignuc», «IIpo eneKTPoHHI JOKYyMeHTHU
M eJeKTPOHHUMN JOKYMEHTO000ir»), mo-
CTaTHBO NIPUUHATU JUNI TPETii.

- 3arajomM, OpUBEJEHHA 3aKOHOIAB-
cTBa YKpaiHum y cgepi eJIeKTPOHHOI KO-
MepIrii y BiAIIOBiZHICTL 4O 3aKOHOIaBCTBA
€C Mmae mepeciigyBaTu MeTy 3POOKUTH BiT-
YU3HAHUX ITiAIPUEMIIB IIOBHOIIPABHUMU
yu4acHUKaMMu eJIeKTPOHHoro puHKy €C
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Ta CIPUATHU POCTY 30yTy ToOBapiB i mo-
CJyT IMiAIIPUEMCTBO YKpaiHu Ha pPUHKAX
€C. Ile crocyeTbcsi, HANIPUKJIAJA, HOPM,
AKi COPUATUMYTH BUBHAHHIO JiMCHOCTI Ta
IOPUAUYHOI CUJIU 3T€HEepPOBaHUX B YKpai-
Hi eJIeKTPOHHUX MiANNCIiB Ta eJeKTPOH-
HuUX ceprtudikariB, BUAaHUX B YKpalHi.
IIpu mpomy 30JM)KEHHS 3 HOpMaMH 3a-
KouHomascTBa €C, sAKi He BILIMBAIOTL HA
PO3BUTOK BinbHOI TOpriBii Mmimk Ykpai-
Hoto Ta €C, a TaKOXK HPUNHATTI AKUX
Mae€ CceHC JIuIlie 3a yMoBU ujeHcTBa B €C
(HanpukJgang HopMu J[UpEeKTHUBU PO
€JIeKTPOHHY KOMEPI[il0o IMOA0 AaaMiHi-
CTPaTMBHOI CIiBIIpalli), BAPTO YHUKATHU.
ITIixg yac po3poOKM 3aKOHOJABCTBA 3 Med-
KUX IUTAHb €JeKTPOHHOI KoMmepIiil, AKi
HEIIOBHO UM HEBAAJIO0 BUPIIIYIOTHCA 3a-
KoHomaBcTBOoM €C (HampukJanm, mpole-
IypU yCYHEHHS KOHTEHTY Ha BUMOTIY),
3a 3pas3oK MAaloTh OpaTucsA OiJbIT BHasi
pimenHa B3akoHogaBctBa CIIA um
iHmMux KpaiH, 30KpeMa I HesaKUX OKpe-
Mux gep:kaB-uieHiB €C (HampukJan, 3a-
no3uueHi i3 sakonogasctBa CIIIA HOpMU
3akoHomaBcTBa PiHIAHIII IIOAO YCYHEH-
HA Ha BUMOIY MAaTepiasiB, IO IIOpy-
HIYIOTh aBTOPCHKi mmpasa [3]).

« IIpu po3pobIri i yIoCKOHAJIEHHI 3a-
KOHOJaBCTBa YKpaiHu B 11iti cepi BapTo
COUPATUCS TPUHIIUI TeXHOJOTiuHOI Hell-
TpaJbLHOCTL (Zep:xaBa He MO’Ke BijgmaBa-
TH TepeBary AKOMYCh OJHOMY YCTaTKY-
BaHHIO, I1T0 3a0e3meuye oOMiH eJeKTPOH-
HUMU JaHUMU) Ta OPUHIIUI IPO30POCTi,
BUBHAUEHUH AK «3a0e3IeUeHHs 3arajb-
HOIOCTYIIHOCTi BimmoBimmoi imdopmairii
PO yMOBHW OOCTYIy JO BUKOPUCTAHHS
MepeK i mocJyr 3arajJbHOTO KOPHUCTY-
BaHHA», 3rigHo 3i cT. 4 JomaTka mpo Ko-
mynikamii GATS. 3aranom ke, Ha 0cob-
JUBY yBary B IIbLOMY AacIeKTi 3acJyro-
BYIOTH MOJIOKeHHsS THUIIOBOTO 3aKOHY
IOHCITPAJI «IIpo eneKTpOHHY KoMep-
Mifo», AKUUA TPAMO HE MiCTUTh HePeJiKy
OPUHIIUITIB, HA AKUX I'PYHTYETHCA €JIEK-
TPOHHA KOMEpPIIid, aJjie aHajdid 3MicTy
KOTPHUX [Ja€ IMigcTaBW BUIIJINTH TakKi
npuHIunu: 1) BisbHE 3iiICHEHHS eJIeK-
TPOHHOI KOoMepIlii — o3Hauae, IO OCO-
6aM, AKi 3miJiCHIOIOTH €JIeKTPOHY KOMep-

IIifo, He MOTPiOHO OHEeP;KyBaTU IIOIIEPE/I-
Hil J03BiJl YIOBHOBaYKEHOTO EPKaBHO-
ro OopraHy Ha BUYMHEHHS IIPABOYMHIB
(YKJIaZeHHSA yron) 4Yepes MepeKi ejex-
TPo3B’A3KYy; 2) HeAUCKPUMiHAaIia mpa-
BOUMHIB, IKi BUMHAIOTHCA Yepes MeperKi
€JIeKTPO3B’I3KYy — O3HAYae, IO Iamepo-
Bi Hocil Ta eJeKTPOHHI HOCil IMCHMOBOIL
¢dopMu € ekBiBaJIeHTHUMU 3 IIO3UILiI JIep-
JKaBHUX OpraHiB i cymoumHcTBa; 3) Bin-
KPUTiCTh, TEXHOJOTIUHMI HelTpaliTeT —
NOKJMKAHUU rapaHTyBaTH, IO 3aKOH He
CTBOPIOE TepeBar TiJIbKU OTHOMY BUIY
TeXHOJIOTil, a € 3arajJbHUM i TOMY IIpH-
IaTHUM [OJIsI HOBUX TeXHOJOTiN (Kpim
TOTO, Iell NMPUHIIUII TO03BOJIE BUKOPU-
CTOBYBATH Pi3HI TEeXHOJIOTiUHi pilmieHHs
3 pisHOI0 HajAiliHicTIO I TOMY 3 PidHMMU
3aKOHHUMHU HAacCJifKaMu BUKOPUCTAHHSA
TaKUX pillleHs); 4) rapaHTyBaHHA CYHIO-
BOT'0 3aXMCTy IIpaB ocobaM, AKi 3aificHIO-
IOTh €JIEKTPOHHY Komepitito. OTike, mIO-
IiTPHO 3alO3WUYMNTH 3a3HAUYEHI ITPUHITM-
OU eJIEKTPOHHOI KoMmepIlii Ta 3akpinuTu
iX y cmeliaJbHOMY KOMIIJIEKCHOMY 3a-
KoHiI YKpaiunu «IIpo eleKTpoHHY KOMeEp-
miro», 110 OyAe CIPUATH BCTAHOBJIECHHIO
HeoOXimHOro M JOCTAaTHBOTO IIPABOBOIO
peryJjmoBaHHA €JEeKTPOHHOI KomepIrii
B YKpaiHi.

+ Po3BUTOK eJIeKTPOHHOI KOoMepIlii He
O0yze MaTH peaJbHUX IIEPCIEKTUB, AKIIO
ii yyacHUKU He MaTUMYTh MOXKJIUBOCTL
3aXUCTy CBOIX IIpaB i 3aKOHHUX iHTepe-
ciB, BoOKpeMa y cymi. ¥ IIbOMy KOHTEKCTI
cepen iHITOT0, Ha 3aKOHOZABUOMY PiBHI
Mae OyTM BUSHAUEHO IIpaBuUJja ITOJaHHS
CYIOBUX [IOKAas3iB y eJeKTPOHHil dopwmi,
3 uGPOBUM eJeKTPOHHUM HOiAIKUCOM
TOIIO. @
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PesunkoBa B. Ilonsarue, 3HaueHHe M IEPCIEKTHBBLI IMPABOBOr0 O0ECIEYEHHUA IJICK-
TPOHHOH KoMMepuuu B YKpauHe. CTaThs MOCBAIeHA TOHATHIO, TPU3HAKAM U 3HAYEHUIO
9JIEKTPOHHOII KOMMEPIIUU. PacKPhITO COOTHOIIIEHNE MOHATUA dJEKTPOHHON KOMMEPIIUU C
IPYTUMU CMEKHBIMU HMOHATUAMU (SJIEKTPOHHOIN TOProBiu, VHTEePHET-KOMMEDPIIUUA U
T.1.). IIpoaHaaIn3upoBaH MeKIYHAPOAHBIN OILIT IIPABOBOI'O OOECIIEUEeHUS 9JIeKTPOHHON
kKommMepruu. OmnpeneseHa ImpaBoBas OCHOBA DPETYJMPOBAHUS OTHOIIEHWM B cdepe 3JeK-
TPOHHOM KoMMepnuu B YKpauHe. IIpuBemeH OpUEHTHPOBOUHBLIN IIepPeUYeHb IIEePBOOYE-
PEIHBIX MEPOIPUATHUI, KOTOPhbIE B IEPCIEKTHBE NMPU3BAHBI 00ECIEUYUTH HEOOXOIUMOEe
IPaBOBOE PETyJIUPOBaHUE AJIEKTPOHHON KOMMEPIINU B YKpauHe.

Kanwouesvle co8a: 31eKTPOHHAS KOMMEDIUS, IIOHATHE 3JIEKTPOHHON KOMMEDIIUU, 3HA-
YeHUe BJIEKTPOHHON KOMMEDPIIUHY, IPU3HAKY 3JIEKTPOHHON KOMMEDPIIUHM, IPaBOBOe obeciie-
YeHUe JJIEKTPOHHON KOMMEDPIINHU, IIPABOBOE PETyJNPOBAaHUE 3JI€KTPOHHON KOMMEDPIIUHN
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Rieznikova V. Concept, importance and perspectives of legal security of e-commerce
in Ukraine. The article is devoted to the concept, features and value of e-commerce.
It was established that the definition of «electronic commerce» understanding of its
essence, there are two predominant approaches: (1) as a business (commercial) activity,
which is a kind of economic activity; (2) as a special relationship — relationship of
electronic commerce. Last treated as a complex phenomenon that requires settlement
rules different areas of law (commercial, civil, administrative, etc.). Solved value
ecommerce concept with other related concepts (electronic commerce, Internet — com-
merce, etc.).

Highlight multiple levels of legal regulation of relations of e-commerce internation-
al, regional (within the EU) and national. Analyzed the international experience of
legal support e-commerce. Both the main international bodies and made them key acts
on legal support e-commerce. Defined legal framework regulating relations in the field
of e-commerce in Ukraine.

Shows the indicative list of priority measures in the long term is intended to pro-
vide the necessary regulation of e-commerce in Ukraine. The necessity to adopt a special
legal act (Law of Ukraine «On electronic commerce»), it is dedicated to the regulation
of electronic commerce, such that summarize, systematize and identify its main elements.
The provisions of this law shall take into account the extensive rules of the Commercial
and Civil Codes of Ukraine (while making changes to them), the provisions of the
UNCITRAL Model Law «On electronic commerce», as well as the European Union Di-
rective on electronic commerce. Noted the need for the development and improvement
of legislation of Ukraine in the field of e-commerce to take into account the principles
of technological neutrality and transparency.

Keywords: e-commerce; concept of e-commerce, value of e-commerce, signs of e-com-
merce, legal security of e-commerce, regulation of e-commerce
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OXOPOHA CEJIEKIIIMHUX JTOCATHEHD
SIK IIEPEAYMOBA ITPOJIOBOJIbYOI BE3IIEKH
VKPATHHI

Boaoagumup Bipuenko,

douenm kKagedpu eKoHOMIUHOL meopii, Makpo- i MikpoexkoHomiku Kuiscbk020 HauioHa b
Hozo yHieepcumemy imeni Tapaca Ilesuenka, kandudam eKOHOMILHUX HAYK

Biraxiit CaBuyk,

mazicmpanm Kuigcvko020 HayioHaavHhozo yHigepcumemy imeni Tapaca Illesuenka

CraTTs mpucBsAYeHAa AOCIiIMKEeHHIO CYTHOCTI Ta crnenudiky 3aXUCTy CeJeKIiMHUX I0-
CATHEHb AK BaKJIMBOI IIepeIyMOBU IIiATPUMKU IIPOJOBOJIbUOI Oesmexku Kpainu. IIpoana-
JIi30BaHO €KOHOMIUHY CYTHIiCTH IIPOJOBOJIbUOI 0E3IeKH Ta MOCJiIKeHO MexaHism ii misa-
TPpUMKU. BU3HAUEHO DPOJIb CeJIEeKI[IHHUX AOCATHEHb y cucTeMi (haKTOPiB IPOJOBOSIBUOL
O6esmexu. IIpoaHanizoBaHO 0COOJMBOCTI pPeryJIlOBaHHS BiIHOCHH IMOAO IPUBJIACHEHHS Ta
KoMepiIriasmizaiii pesyJsbTaTiB ceJeKI[iiHOI AiAabHOCTI. PO3TiIgHyTO OCHOBHI Hampamu
OigBUNIeHHA e(peKTUBHOCTI OXOPOHU CeJIEKI[IMHUX AOCATHEHb B YKpaiHi.

Kawouosi caosa: cenekIliiHi MOCATHEHHs, MPOAOBOJbYa Ge3leKa, COPTU POCJIUH, 0XO-

poHa CeJIeKIiHUX MOCATHEHb

ITocranoBka mpo6aemu. @opmyBaHHA
OPOJOBOJILUOI Oe3meKu KpaiHu € OJHUM
3 MPIOPUTETHUX 3aBIaHb AEPKaBHOI €KO-
HOMIiYHOI IOJIITUKKM B yMOBaxX CTiHAKOTO
3POCTaHHA KiJIBKOCTiI HaceJieHHsS Ta PO3-
BUTKY TJio0ajiisarifinux mporieciB, aki
IIPUCKOPIOIOTH IIEPEPO3IOAIN IIPOTOBOJIE-
4YuX pecypciB Misk pisHUMU KpaiHaMu
cBiTy. OcranHiMuU poxamMu mpobjema 3a-
Oes3meueHHA MIPOJOBOJILUOI 0e3meKH IIOo-
cTaja 0co0JUBO TOCTPO, IO MiATBEPIKY-
€ThCA BUCHOBKAMM aBTOPUTETHUX MiK-
HapoaHuX opraHisaiiii. He sBakarouu Ha
suauny yactky AIIK y cTpykTypi BiTums-
HAHOI eKOHOMiKM, IpobJjeMa IIPOJOBOJIb-
yoi Ge3meKu MPOAOBIKYE 30epiratu axTy-
anbHicTh i B Ykpaini. Ile 3ymoBiioe He-
00XimHicTh, yHmOCKOHaJeHHA GopMm i
METOJiB JeP’KaBHOTO PETYJIOBAHHA €KO-
HOMIKM y KOHTEKCTi HiITpMMKMN Ha Ha-
JeXXHOMY PiBHI mpomoBOJIibUOi Ge3meKu
3arajioM Ta PO3BUTKY BUPOOHUIITBA CiJib-
CBKOT'OCIIOIapChKUX KYJIBTYP, 30KpeMa.

VY Oymb-Akilt KpaiHi 0CHOBOIO PO3BU-
HEHOI CHCTEeMHU CiJIbCBKOTOCIIOapChKOTO

BUPOOHUIITBA € e(eKTHBHA ceJeKIiiina
misnapHicTh. Ha kanb, B YKpaiHi cesex-
mifiHa AiAJAbHICTHP PO3BUBAETHCA JOCUTD
noBismpHO. Taka curyalia BUHHUKJIA
BHACJIITOK BY3bKOCTi IPaBOBOTO IOJSA Ta
HeIOoCTaTHLOI 00isdHAHOCTi cy0’eKTiB ce-
JEeKI[iTHOI MiAJBHOCTI ITOJO CBOIX mpas.
YKpaiHChbKe 3aKOHOTAaBCTBO y cdepi 3a-
XUCTY TIpaB CeJIEKI[iOHepiB Mae OinmbIm
OeKJIapaTUBHUM, aHisK IPUKJIATHUN Xa-
paxTep. OToXK, HeoOXimHicTh migBHUIIEH-
HA PpiBHS IIPOJOBOJIbUOI 0Oe3lMeKu B
YKpaiHi Ta pO3BUTOK BUPOOHUIITBA CiJIhb-
CHbKOTOCIIOJapPChbKUX KYJABTYP BHU3HA-
YaloTh HEOOXiAHicTh I'PYHTOBHOTO [I0-
CHiIKeHHsA 0COOJMBOCTEH OXOPOHU Ce-
JEeKI[INHUX OOCATHEHbD.

Amnaniz ocramuix mociaimskensb. CyrT-
HIiCTBh CeJIeKI[iNHOI AiAJbHOCTi, a TaKOMX
OCHOBHi mpobJsieMum oOpraHizamiiHOro
1 iHCTUTYLIIHOTO XapakTepy, IO CTPU-
MYIOTH ii PO3BUTOK B YKpaiui Oyau Bu-
cBiT/IeHi y BiTUMBHAHIN HayKOBili JiTe-
parypi. Hamexxne wmicime B pospo0iIri
Takoi HayKOBOI TeMATHUKU INIOCiZaioTh
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npari B. Autoneuka, H. Baraii, O. Byr-
Hik-CiBepcbkoro, B. Ipo6’aska, B. €p-
moJienka, B. Komaub, O. Opawok, O. ITi-
moupuropu, . ITliukypa, O. IlItedan Ta
i#m. 3micT i OCHOBHiI mepegyMoOBU IIif-
TPUMKHU IIPOJOBOJIbUOI OE3MEeKUN SIK CKJa-
IoBOi eKOHOMiuHOI GesleKu Kpainum, 30-
KpeMa (opMyBaHHA CTiKOI, He3aJexK-
HOl Bim immopry xapuoBoi ranysi Oyam
IOCJIiKeHI BITUMBHAHUMHU HaYKOBILA-
Mu, cepen Axkux: 3. Bapuamiii, B. Baa-
cosB, B. T'eenp, O. I'ofiuyk, O. I'yasuHCh-
Kuit, O. €pmakos, C. Ksama, B. Myu-
tiga, B. IlacxaBep, O. Pesuikosa,
II. Cabayk, O. Illy6paBcbka Ta iH. Bog-
HOYaC NOHUTAHHA, OB dA3aHi i3 mociif-
JKeHHAM pOJIi ceJIeKI[iliHOI miAJabHOCTI
B 3abe3meuyeHHi MPomOBOJILUOI Ge3meKi,
a TaKOYX BU3HAUEHHAM HAIPAMKIB IIif-
BUIIeHHA e(GeKTUBHOCTI OXOPOHHW pe-
3yJABbTATIiB CeJIeKIiAHOI AiAJBHOCTI B
KOHTEKCTi MiATPUMKU ITPOA0BOJIbYOI 6es-
neKu B YKpaiHi, Ha HANI TOTJA], BUBYE-
Hi i1 BUCBiTJIeHI HEJOCTATHHO.

Mertor0 cTATTi € MOCTiIyKEeHHSA CIIeIu-
GiKT OXOPOHHU CeJeKIiHHUX MTOCATHEHD
B YKpaiHi SK OJZHOTO 3 BU3HAUAJBHUX
darTOpiB y cmcTeMi HiATPUMKM HAaIio-
HaJIbHOI IIPOJOBOJIbYOI Oe3neKu. 3aBaaH-
HA JMOCJiIMKEHHS MiANMOoOpAIKOBaHi JOCAT-
HEHHIO TIOCTABJEeHOI MeTH i cupsMoBaHi
Ha BUBUYEHHSA 3MiCTy IIPOJOBOJIbUOI 6Ges-
HeK! ¥ POJIi CeNeKIIMHUX MOCATHEHBb Y
HA €KOHOMIUHOI IPUPOAM CeJEeKIiNHUX
IOCATHEHD i 0CO0JIMBOCTEH PEeryaroBaHHA
BiTHOCHH IIIOJ0 IIPUBJACHEHHS Ta PO3IIO-
pAIKaHHA pe3yJbTaTaMU CeJIeKIIiHHOI
IisITbHOCTi; BU3HAUEHHSA OCHOBHHUX Ha-

OpAMKIiB mnigBuineHHS e(eKTUBHOCTI
OXOPOHM CeJIeKI[iHHUX MOOCATHEHL B
Vipaini.

HeBniuuHe 3pocTaHHA KiJIBKOCTi Ha-
CceJIeHHSA KpaiH CBiTy, HOripiieHHA €KO-
JoriuHoi cuTyarii Ta ryobanbHi Kiaima-
TUYHI 3MiHM CYTTEBO 3aroCTPUJIM IIPO-
O6seMy TyI06aJILHOI ITPOAOBOJIBLUOI Oe3IeKu
B OCTaHHI gecAaTupiuusa. BcecBiTHi#1 eKko-
HoMiuHMEi dopym (mani — BED) Busnas
MUTaHHS IPOJOBOJIBYOI Oe3leKu Ta pea-
T'yBaHHS Ha HBLOTO OJHI€I0 3 IIpiopuTeT-

HUX cdep OiAIbHOCTI MiKHAPOIHOTO
CIIiBTOBapHUCTBa, IO MOJKE IIOCTABUTH ITi[
3arpo3y CTabiIbHICTh CyUyacHOI IuBiTizarrii
nporarom HactynHux 10 pokis [9, 15].

3a ONTUMIiCTUYHUMH IIPOTHO3AMH, IO
2050 p. HacejmeHHsA IJIaHETHU CKJAJaTH-
Me Oinbmre 9 minbapaiB oci6. Hias Toro,
mob ix mporomyBaTH, Oyae HeoOXimHO
BUpPOOSATH He MeHII AK Ha 50 % Oinn-
e IPOJOBOJIBCTBA, HiK 3apas. BomgHo-
Yyac, 3MiHa KJIiMaTy MOKe CKOPOTHUTHU
BposKaiiHicTh Oisbin HiK Ha 25 % [16].
SKIMo He BIJIMHYTH HaA IIi IIPOIECU, TO
3a0e3meueHHA IIPOJOBOJLUYOI Oes3Iexu,
0co0JIMBO IS HalbigHIMIMX KpaiH cBiTy,
Oyme mMaii:Ke HEMOKJIMBUM.

Tepmin «mpomoBosibua Oesmexka» OT-
puMaB MOIINPEHHA B HAYKOBOMY 000pPOTi
Ta MiKHaAPOAHIN IpaxkTHUIll Iicas 3epHO-
Boi Kpusu 1972-1973 pp. ¥V 1974 p. Te-
HepasmbHa Acambiea OOH cxBamuia pos-
pobsieHi Ha ocHOBi pekomengarii IIpo-
JOBOJIBUOI Ta ClIbChKOIOCIOLAapPChKOI
opramisarii (mami — FAO) Mixkuaponni
3000B’sA3aHHS IMOA0 3a0e3IleueHHS IIPO-
moBoJbuOl Oes3meKu y cCBiTi, B Tekcri
SKUX IIPOJOBOJIbYA 0e3IIeKa BU3HAUAETD-
csad AK cHUcTeMa 3axXxoIiB, Ifo 3abesme-
YyIOTh BUPOOHUIITBO Ta 3aJ0BOJIEHHS
KiJTbKicHO-AKicHUX mOoTped HaceJeHHS
KpaiHu B KOHKYPEHTOCIIPOMOKHUX BiT-
YU3HAHUX MPOAYKTAX XapuyBaHHSA IIIU-
POKOTO aCOPTHMEHTY.

Y pOBBHHYTOMY arpompoOMUCIOBOMY
BUPOOHUIITBI, 110 € OCHOBOIO IPOOBOJIb-
yoi 0e3meKW KpaiHW, Ba'KJWBY POJIb Bi-
mirpae egeKTHBHA CeJIeKI[iliHA Iidjb-
HicTb. 3a pesyiabTaTaMu JOCJIiIKEHbD
aBCTPiNiCBKOI CHOiJIKM ceJieKI[ioHepiB,
YyacTKa ceJieKIlii y 30iJbIlIeHHi yposKaii-
HOCTi 3epHOBUX KyJabTyp B 1980 p. cra-
HoBuJa 45 %, a B 2000 p. — 50 %. Ho
2020 p. 3asHaveHU MOKA3HUK, Ha IYMKY
¢daxismiB, mae caraytu monax 60 % [19,
211]. Ile cBigunTh IPO BaKJINUBY POJIb Ce-
JIeKIIitiHOl AiANbHOCTL v (hopMyBaHHI Ipo-
JIOBOJILYO1 Oe3meKy KpaiHu.

PesysnbraTamMu ceJIeKIIiHOI misIJIBHO-
CTi € HOBi COpPTM POCJMH Ta IOPOAU TBa-
puH. OgHUM 3 OCHOBHUX 3aBIaHb [Iep-
JKaBHOI CHCTeMH OXOPOHU IIPaB Ha COPTHU
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ITizcucrema peryaioBaHHS

Punox HepsxaBa
[~ _— 1 X
\
\
N\
AN
\
\
3emeabHI pecypcu AN
Bupo6Guunrso AN
IIPOJOBOJILCTBA N
dinaHcoBe | AN
\
3a0e3meueHHa } N
\
MarepiaibHo-TeXHiUHe PopmyBanHs N

3a0e3TIeUeH s TaposIoALT Inpuxaropu

IIPOLOBOJIBYIUX \ TIPOIOBOJIHLYOL

Kazpose pecypcis Gesmexu
3abe3IeueHHa
Indopmarritine OHMpONbHA
3abe3IeueHHa Pesepsu nidcucmema
HayxoBo-igHOBamiliHe Dyuryionanvra nidcugmema
3a0e3IeueH s
ITidcucmema CrooxuBaHHS
3abe3nevenns TIIPOJOBOJILCTBA
Hinvosea
nidcucmema

Puc.1. Mexaniszm 3ab6e3nevenns npodosonvuoi 6esnexu [8, 85]

pocauH i mopoau TBapuH € (OPMYyBaHHS
HAIliOHAJBHUX COPTOBUX PeCcypcCiB.
Cenexrria (Big sat. selectio — mobip) —
e OiAJbHICTH IIIOJO0 CTBOPEHHS HOBUX
i moJriniireHHEA HAaABHUX COPTIB POCIUH
Ta MOpiJ TBapWH, HANOIIBIIT IPUCTOCOBA-
HUX [OJId 3aJ0BOJIEHHS TOTPed JIOAWHU
[15, 5]. Huui m™mokHa cmocrepiratu
CTPIMKUIA PO3BUTOK I[i€l HAyKH, IIIO 3Y-
MOBJIOETBCA aKTyaJbHiCTIO IIpobJeMu
3abe3mneuyeHHsa arpoIIPOMICJIOBOTO BUPOO-
HUITBA HOBUMMU, OiJbIN SAKiCHHMH cOp-
tamu. Tak, 3a CBiTUEHHAM eKCIIEPTiB
FAO, yxe B 2020 p. mpupict 3em.e-
po6CchbKOI MpOAYKILii mpoBiAHMX arpap-

HUX KpaiH cBiTy Oyae oTpuMaHUil 3aBHs-
KM KYyJbTHUBYBAaHHIO HOBUX COPTiB i Tri6-
pupniB, a iXHA YacTKa B CTPYKTYpi BpO-
kato caratume 50-70%, mo B 1,5-2
pasu 6ijybIle, HijK CHOTOMHI.

MexaHisM HOiATPUMKHN IPOLOBOJILYOL
6esnexu (aguB. Puc. 1) poskpuBaeThcs
yepe3d TMPU3MY MOMKJIMBOCTI CHUCTEMU
IPOJOBOJIBUOTO B3abe3dmeyeHHSA KpaiHu
OiATpUMyBaTH AUHAMIUHY piBHOBary Ta
CTifIKiCTHL 3a JOIIOMOTOI0 TaKHX IOTO0
ereMeHTiB [8, 84]:

- mificucremMa 3abe3meueHHs, IO € OC-

HOBOIO JJIA IIPOJOBOJIBUOI CUCTEMU i
peanizyeTbcAd 3a MOIIOMOIOI0 IIOTEH-
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miany ¢imamcoBoro, MarepiaJbHO-
TexXHiuHOTO, iH(popMaImiiiHoro, Kam-
POBOTO ¥ HAYKOBOTO 3a0e3IIeUeHHs;
dyHKI[iOHAJNIbHA IIifcucTeMa, II0
OXOILJIFOE BUPOOHUIITBO IIPOJOBOJIb-
cTBa, ()OPMYyBaHHSA 1 POIIOAIJ ITPO-
IOBOJIBUMX PECYPCiB, 30KpeMa U 3a
JOTIOMOT0I0 iMIIOPTY TPOIOBOJLCTBA
Ta HOTO eKCIIOPTY;

migpoBa IIificucremMa, dKa peai3ye
TOJIOBHY METy IIPOJOBOJIbYOI Oesrme-
KM — CIOKMBAHHA NPOAYKTIB Xap-
YyyBaHH;

KOHTPOJIbHA TijcucTeMa, IIM0 CKJa-
IaeThbCs 3 1IHAMKATOPIiB IIPOJOBOJIb-
voi Oe3meKu KpaiHu;

mifcucremMa peryJlOBaHHA, AKa Mi-
CTUTHh SIK PUHKOBi, Tak i mep:kaBHI
MeXaHi3MU peryJioBaHHSA, 1[0 KOPU-
TYIOTh PO3BUTOK €KOHOMIUHOI cucTe-
MU BigmoBiZHO M0 mOTped HTPOIO-
BOJIbUOI Oe3IeKu.

CraH TpPOAOBOJIBLUOI CHUCTEMU € BU-
3HAYAJbHUM y (DOPMYBaHHI TPOJOBOJIb-
yoi Oe3mexu Ta (PiKCyeThCs iHAMKATOpA-
MU OPOAOBOJIbUOi Oesmeku. IlocTamoBoOIO
Kab6inery MinicTpiB Vipaiam «deaki
MUTAHHSA IIPOJOBOJIbYOI Oe3meKu» Bif
05.12.2007 p., 6ys10 BUBHAUEHO CUCTEMY
KpUTEPiiB, BiAMOBIiAHO M0 AKUX MOXKHA
IIpPoaHaJIidyBaTH CTaH IIPOJOBOJIBUOIL Ge3Ire-
K1 Ykpainu [5]. OguuMm i3 HuUX € JocTar-
HIiCTh 3€pPHOBUX B3allaciB, AJA TiATPUMKU
pPiBHA AKUX HeOOXimHUM € 3a0e3medyeHHA
CLIBCBKOTOCIIONAPCHKMX BUPOOHUKIB BUCO-
KOAKicHUM mnociBHUM Marepianom. Hiasa
OTPpMMAaHHA TAKOr0 MaTepiany, a HaaTo,
IpaB Ha MOro BUKOPUCTAHHS, HEOOXif-
HUM € CTBOPEHHS YMOB JJA PO3BUTKY
BiTUuM3HAHOI ceyeKIliiHol ramysi. Taki &
MPUYNHHO-HACIIAKOBI 3B A3KM iCHYIOTH i
MiXX IIPOJOBOJILUYOI0 HE3aJEeKHICTIO ITPOo-
ITOBOJILUUX PECYPCIiB Ta CeJIEKIIiNHOIO mi-
AnbHicTiO. Ha mam moryasasm, me CBiIUnTh
IPO HEPO3PUBHUIU 3B’SIB0K Mi’K HIPOJO-
BOJIBYOIO 0E3IEKOI0 Ta OXOPOHOI0 CeJIeK-
MiAHUX JTOCATHEHD.

IHmI0f0 BaKJIMBOIO CKJIAMOBOIO MHiAT-
PUMKY TIPOAOBOJIHLUOI 6e3dmeKu € (PyHK-
mioHaJabHAa miAcucremMa, KOoTpa 3abesIie-
yye OesrmocepenHe BUPOOHUIITBO Ta Gop-

MyYBaHHA IPOJOBOJILYUX pPecypciB i pe-
3epBiB. OcobyiBe Miciie B IIbOMY IIPOIie-
ci mocimae cuHTE3 BUPOOHUIITBA arpo-
OPOJOBOJILUYMX TOBapiB Ta iHHOBAIiliHO-
HayKoBOro 3abesmedeHHsa. Y IBOMY
KOHTEKCTi 3HOBY IIPOSIBIAETLCS BU3HA-
YaJibHA POJIb CEJEKI[iMHOI raaysi B min-
TPUMIIi ITPOJOBOJIbLUOI Oe3MeKn.

Ha :xanb, cratrumcTuuHi maHi 3acBin-
YYIOTh HUSBKY aKTHUBHICTb BiTUMSHAHUX
nignpreMcTB vy chepi dinancyBaHHA ce-
JeKminHoi xisapHocTi. IIporarom 2013 p.
HAaYKOBUMH OpraHisamiamu YKpainu Bu-
KoHano 47 900 po6ir, 3 axumx 1,6%
CIIPAMOBAHO HA CTBOPEHHS HOBUX COPTiB
pocauH, Imopin TBapuH (B KiJbKicHOMY
BUpaKeHHI — 1me 745 ogunHwHis) [11,
126]. IIpu nromy 463 iz 745 pobiT Oysu
BUKOHAHI B 3aKJaJax Iep:KaBHOTO CeK-
TOpy, 268 — mimmpuemcrBaMu Ta 14 —
3akjgamzamMu BuIinoi ocBitm. Taki mami
CBimuaTh IPO HEJOCTATHIO B3alliKaBJe-
HICTh BITUYMBHAHUX IIiAIIPUEMIIIB ¥ BIOC-
KOHAJIEHH]1 IIOCiBHOTO wMarepiajny Ta
opiJ TBapuH, 3 OJHOTO OOKY, a 3 APYyro-
ro OOKy, PO Te, IO IIpaBa IIPUBATHUX
CeJIEKITiOHEepiB IPOCTO He MOMKYTh OyTH
e(eKTUBHO peaJidoBaHi 3aBIAKU BILJIUBY
HUBKU HEraTUBHUX (PaKTOpPiB.

Yupomos:xk 2013 p. B pesyabTaTi mid-
JBHOCTI HAyKOBUX OpraHisaliil mo BiT-
YU3HAHOTO IIaTEHTHOTO BimoMmcTBa OYyJIO
monauo 8348 3aABOK HA BUAAYY OXOPOH-
HUX MTOKYMEHTIiB Ha 00’€KTU IIpaBa iHTe-
JeKTyanabHOI BiaacHocti (y 2012 p. —
8514), s3okpema 2965 3asgBOK — Ha BU-
"Haxonu Tta 206 — Ha copTm pocauH i
nmopoau TBapuH (y 2012 p. — 2887 Ta
263 Bigmosiguo). OTpumano 6ysmo 129
IPaBOOXOPOHHUX AOKyMeHTiB y 2013 p.
Ta 205 — y 2012 p., m10 CBigUUTH TPO
HeraTuBHy auHamirky [11, 141]. Posmo-
IiJT OTPMMAaHMX IIaTEHTIB Ha COPTHU pPOC-
aur € takum: 120 (93 %) orpumano
Iep:KaBHUMU ycTaHoBamu, 3 (2 %) —
mignpuemcrBamu, 6 (5 %) — sakaazamu
Bumioi ocBitu. Bcei orpumani mateHTH
IEep;KaBHOTO CEKTOPY OyJam po3momijeHi
MiX ycTaHOBAMM HAIiOHAJIbHUX aKaje-
Miti HayK YKpainu (AxkameMmis arpapHux
HayK YEKpainu — 101, Hamiomanpua
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akagemis mayk — 19). PesyabraTu 3a-
CBiuyIOTh HM3BbKY B3alliKaBJEHICTL IIPU-
BaTHUX HiAIpHEMCTB y (piHaHCyBaHHI ce-
JeKI[iITHOI MifAJbHOCTI Ta KoMeplliajisa-
mii ii pesyabrarTis.

Bogmouac YkpaiHa akTHBHO CHiBIIpa-
I[I0€ 3 MiKHApOAHMMH YCTaHOBAMHU Ta
oprasizamiamu y cepi oXxopoHU IIpaB Ha
copTu pocauH. 1o HafGiIbIIT aBTOPUTET-
HUX HaJIe)KaTh:

- UPOV — MimxHaApOIHUN COIO3 3 0XO-

POHU HOBUX COPTiB POCJINH;
+CPVO — Ogic €C 3 nuTaHnb POCINH-
HOT'O PO3MAaiTTH;

+FAO — IIpomoBosibua Ta CiJIBCBHKO-
rocuojapchbka opraxizaria mpu OOH;
+OECD — Opranizaliis eKOHOMiuHO-

r'0 CHiBpOOITHUIITBA Ta PO3BUTKY.

ITe nae MOXKJIMBICTH MOCTiMHO BIOCKO-
HAJIOBATU Ta TapMOHi3yBaTU BiTUM3HIHY
CHCTEMY OXOPOHU TIPaB HA COPTU POCIUH,
npuBoAAYU il y BiAHOBIAHICTS 4O MisKHA-
popHUX craHzapriB. opMyBaHHS Mi-
HaApOJAHOI cHCTeMU OXOPOHW IIpaB Ha
COPTH POCJHH posmouajocsk y 1961 p.,
Ko MiKHapOZHUM COI030M 3 OXOPOHH
HOBUX copriB pocauH (mamxi — UPOV)
y ITapumki O0yno mignmcano MisxkHapomHy
KOHBEHIIil0 3 OXOPOHU HOBUX COPTiB poc-
JUH, AKe 3Tr0J0M KiJbKa pasiB meperis-
nmaiachk (y 1972, 1978 ta 1991 pp.).

FAO rakox cBoro uacy mpuiinsia
IeKisbKa pes3oJIioliii i3 Meroro mifgT-
PUMEKM CeJIeKIifHOI AiAJbHOCTI dAK
CKJIaMoBO1 3a0e3IeUeHHsI ITPOJOBOJILUOL
O6esmeku. Hampukiaan, y MisxkHaponHiii
yrozi 3 POCAMHHUX TE€HETUUYHUX Pecyp-
ciB Iy BUPOOHUIITBA IIPOJOBOJIBCTBA i
BeIeHHA CiJIbCHKOTO T'OCIIOAAPCTBA, IO
Oyna mignucama y 2001 p. BuU3HaEThCA
KOMILJIEKCHUI BHECOK CeJIeKI[ioHepiB,
30KpeMa ¥ ¢epmepiB, A0 raobaJabHOL
MPOAOBOJIBLYUOI OE3MeKu MIIAXOM iX J0-
CIHimKeHb 1 pO3POOOK HOBUX COPTiB
cizTbcbKoOTrOCmOmapchbKux KyabTyp [13].
OToik, HOPMU MiKHAPOTHUX YTOJ, X0ua
1 MaloTh IepeBaXHO OeKJapaTUBHUN
xXapakKTep, ajie BOAZHOYAC ITiJKPECTIIThH
BaKJINBICTh OXOPOHHU CeJIeKI[IMHUX I0-
CATHEHb IJIS MiATPUMKU IIPOJOBOJIBUOL
Oes3meKu KpaiHU.

B Vkpaimi nmpurHnumu mpaBoBOi 0XO-
POHU CeJIeKIiHHNX MOCATHEeHb perjaMeH-
TyIOThCcA 3aKoHamMu «IIpo oxopoHy mpas
Ha coptu pocauH» Bim 01.17.2002 p. Tta
«IIpo mnemiHHY cmpaBy y TBapUHHHUIIT-
Bi» Big 21.12.1993 p. OcHOBHI HpUHITHU-
nu oxOopoHM Bu3HaueHo IluBinbHUM KO-
IekcoM YKpainum Ta 3akOHOM YKpaiHnm
«Ilpo npuegnanua Ykpainu no MirkHa-
POZHOI KOHBEHIIil 3 OXOPOHU HOBUX COD-
TiB pocauH» [6, 518].

Y 3axoni Ykpainu «IIpo maeminmy
CIIPABY y TBAPUHHUIITBi» celleKIlifiHe
IOCATHEHHS BWB3HAYEHO SAK CTBOPEHY B
pesyJbTaTi IiJiecipsaMOBaHOI TBOPYOI [Ii-
SAJBHOCTI I'pyIly IJIEMiHHUX TBapuH, IO
MAa€ HOBI reHeTWYHi Oo3HAKHU, AKi CTIAKO
mepejae MOTOMCTBY, Ta 3a IIOKa3HUKA-
MU IPOAYKTHUBHOCTI THepeBUIIYE IIOIe-
penHi Tunu TBapuH [3].

IITo crocyerhca Ge3mocepegHBO pPOC-
JUHHUIITBA, TO 3akKoH YKpaiuu «IIpo
OXOPOHY IIpaB Ha COPTU POCIAUH», AKUN
rapmouizoBauuii 3 Kousenmniro UPOV,
BHU3HAYAE Ba CTAHU COPTY pocyumHH [2]:

1) copT BBa)KaeTbCcsd HPUTATHUM IJIs
HaOyTTA Ha HLOTO IIpaBa iHTEJIEKTY-
aJbHOI BJIACHOCTi, AKIIO BiH €
HOBUM, OTHOPiAZHMUM, CTaOiIbHUM Ta
BigMiHHUM;

2) copT BBaKa€TbCA NPUTATHUM IJA
NOIMUPEHHA B YKpaiHi, AKII0 BOJIO-
Iie BuUIle3asHAYeHUMU O3HAKaMU Ta
MOKe OyTM BUKOPUCTAHUU IJs 3a-
IOBOJIEHHA TOTpeb cycHiibcTBa i He
3a00pOHEHUN AJIA MOIINPEeHH.

IToTpi6HO 3asHAUUTHU, IO CeEJNEKIisd
€ HayKOI0 IPO METOAM CTBOPEHHS COp-
TiB, TiOpUAiB POCIMH i mOpPin TBapuH 3
MOTPiOHMMHU JIOAWHI SKOCTAMMU, a
TAKOXK NiAJBbHICTIO 3 BUBEJEHHSIM COPTiB
i ri6puaiB cigbCchKOTOCHOZAPCHKUX
KyJbTYp, mopix TBapuu. Came B pe3yJib-
TaTi ceJeKIiiHOl AiAJBHOCTI CTBOPEHO
BeJINKY KiJbKiCTH COpPTiB cijbchbKoOTOC-
OOomapChbKUX POCJWH 1 IMOPiJ CBIACHKUX
TBapuH. Ha Hamy aymKy, Iie mgae mif-
CTaBU BBaYKATHU CeEJEKIiIHHUMHU IOCAT-
HEeHHSAMHU He JIUIle TOPOAY TBApWH, a U
coptu pocamH. OTok HeoOXigHO BHeCTH
BimmosigHi sMiHM mo Tekcty crt. 1 3ako-
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Hy YKpaimu «IIpo miaemimHy cmpaBy
Y TBAPUHHUIITBI».

BasxkauBoro iHimiaTupoo ypany Ykpai-
HU crtayio npuiHaTTa IlocramoBu Kabine-
Ty Minmicrpie VYkpaiaum «IIpo sartBep-
moxerHdA IlonoskenHda npo epsxkaBHuii pe-
€CTP COPTiB POCJWH, UIPUJATHUX IJIs
ToIMpPeHHA B YKpairi» Bix 15.05.2003 p.
Peectp copriB € odimiiHuM JOKYMEHTOM,
AKWNA MICTUTH BiJOMOCTi ITpO COPTH poOC-
JUH, a TaKOXX JaHi MO0 JIep:KaBHOI pe-
ectparii MafHOBUX IIPaB iHTEJEKTyasb-
HO1 BiacHocTi Ha HuUX [4].

BakiuBUM eTamoM y PO3BUTKY CHU-
cTeMU IiHCTHUTYI[ifHOTO peryJaioBaHHSI
BiJHOCUH IIIOJI0 ITPUBJIACHEHHSA Ta PO3IO-
PAMMKEeHHA pe3yJbTaTaMU CeJIeKIiHOI
gisgabHOCTL craso crBopeHHsa y 2002 p.
Hep:kaBHOI cuCTeMU OXOPOHU IIpaB Ha
COPTU POCJUWH Ta YKpaiHCBKOTO iHCTHU-
TYTy eKcIepTusum copTiB pocauH. Cbo-
TOAHI 3a3HAaUYeHi yCTaHOBU HaJEXXaTh IO
opucgukiili MinicTrepcTBa arpapHOI IIo-
JiTHKM Ta NOPOLOBOJIbCTBA YKpaimwm,
y Tol uyac Ak (GYHKILI peryamoBaHHSA
BiIHOCHH IIOAO iHIINX Pe3yJbTATiB iH-
TeJIeKTyaJlbHOI misgapHOCcTi B YKpaimi
peanisymorbea Jlep:KaBHOIO CJIyKO0I0
iHTeJIeKTyaJIbHOI BJIACHOCTi, AKa MmimImo-
pangkoByeThca KabGimery MinicTpis
VYkpainu. Ha mam morasn, depskaBHa
crucTeMa OXOPOHHU IIpaB Ha COPTHU pPOC-
JUH Mae OyTH TepeBelleHA IIiJ IOpHUC-
IuKItito JlepskaBHOI COyKOU iHTEIEeKTY-
aJIBHOI BJIACHOCTi, ITO JO3BOJIUTH peaJi-
3yBaTU B YKpaiHi KOMIIJIEKCHUMN 3aXUCT
00’€KTiB iHTeJIeKTyaJIbHOI BJIACHOCTI.

ITigx oxXOopoHOIO CeNleKIiHUX mTOCST-
HeHb pPO3YMilOTh CYCIiJIbHO-IPABOBUIL
HOPANOK 3aKpimjJeHHS NeBHUX IIpaB i
000B’sI3KiB 3a cy0’eKTaMu CeJeKI[ifHOI
IifAJIbHOCTI, II0 BUHUKAIOTH 3 IIPUBOLY
OpUBJIACHEHHA Ta KoMeplriasisarii ii pe-
3yJbTaTiB, a4 TAKOK CTBOPEHHSA MeXaHis-
My ixHBOI peastidarii. BogHouac, 3axwucT
CeJIeKI[ITHNX JOCATHEHb CTAHOBUTH KOM-
nJeKC 3axXoliB, COPAMOBAHUX Ha BHU-
3HaHHA abo0 BiTHOBJIEHHA IpPaB Ha HUX,
a TaKOXK B3aXMCT iHTepeciB cy0’eKTiB ce-
JeKI[iliHOl miAJBHOCTI Imig wac ixX Imopy-
IIeHHSA YW OCIOPIOBAHHSA ILJISIXOM 3aCTO-

CYBaHHS JI0 IIPABOIOPYIITHUKIB BuU3HaUe-
HUX 3aKOHOM caHKIIili. OToK, 3aXHCT
€ CKJIAJO0BOIO CeJeKIiMHUX JOCATHEeHb
i 3mificHIOETHCS Yy BUIIAAKY IIOPYIINEeHHS
YU OCIIOPIOBAHHS 3a3HAUEHUX IIPAaB.

3axucT MpaB Ha Pe3yJbTATH CeJeK-
mifimoi misimbHOCTI MoOKke BimOyBaTumcs
y 2 dopmax: OPUCIUKIIiINHIA Ta He-
opucaukiiiuin. IOpucnukniiina gopma
3aXWCTy — IIe KOMILJIEKC 3aXO[iB IIIOJO
BU3HAHHA YM BiIHOBJIEHHA IIPaB Cy0 €K-
TiB ceJeKIiHOI miAJAbLHOCTi, ITO 3Iiii-
CHIOIOTHCA YIOBHOBAYKEHUMHU AEPKABOIO
opranamu. Ilif ymoBHOBasKeHUMHU JeprKa-
BOI0O OpraHaMu IIOTPiOHO posymitu cynu,
30KpemMa TpereiicbKi. IOpucmukmiiina
dopma saxumcry mnepenbavae IUBIIBHO-
paBOBUl, KPUMiHAJIbHO-IIPABOBUH Ta a-
MiHicTpaTUBHUI  NOPANOK  3aXUCTY,
a TaKOXK CyJIOBUII Ta agMiHicTpaTUBHUI
cmocobu 3axwucry. IIpu MboMYy, ITUBiIBHO-
IPaBOBU Ta KPUMiHAJIbHO-IIPABOBUI IIO-
PANOK B3aXWCTy HaJIEXKATh IO CYLOBOTO
cmoco0y 3axmCTy.

Bapro sayBamuTu, mio HasgBHICTH Yy
BiTUMBHAHOMY B3aKOHOIABCTBi e(eKTUB-
HUX HODPM, CIOPSIMOBAHUX Ha B3aXWCT
mpaB Cy0’€KTiB cesleKIlifiHol misJbHOCTI,
TIOBHOIO Mipoio He 3abe3neuye eheKTUB-
HY OXODOHY CeJIEKIiHUX HTOCATHEHb.
Amxe KpiM HOPMATHUBHO-IPABOBOTO pe-
TyJI0BaHHA e(PeKTHUBHICTh OXOPOHU BHU-
3HAYAEThCHA Mi€BUMHU 3axoJaMM, KOTPi
peasrizyroThcA CYAOBOIO CHUCTEMOIO i opra-
HaMM BUKOHABYOI BJIAAM IIIOJ0 3aXUCTY
HOPYUIEHUX NPaB YYACHHUKIB CeJeKIiii-
"ol gmismpHOCTi. Ha Kanb, craTucTUKa
MinicrepcTBa foctuilii Yrpainu sacBif-
yye HAA3BUYAWHO HU3BKY KiJbKicTb
daxkTiB IPUTATHEHHA 0 KPUMiHAJIBLHOIL
BiIIOBiTaIbHOCTI IOPYIIIHUKIB IIpaB ce-
JeKI[ioHepiB B YKpaiHi.

ITopsan 3 0XOpPOHOIO CEJEKI[IMHUX [0-
CATHEHDb, BaXJIUBUM (PAKTOPOM, IIO
CTPUMY€E PO3BUTOK CeJIEKIIiliHOI rasrysi,
€ BiACYTHICTHP HaJIEXXHOI AepiKaBHOI
migrpumku. Ha »xanb, mep:kaBa He cyO-
cuaye HAJEKHUM UYMHOM IIPUBATHI ITif-
IPHUEMCTBA, IO CIEeIiaidyloThCcA Ha BU-
pobuuiTBi Hacimus. Hwuni mepskaBmi
HayKOBO-AOCJHifHI iHCTHUTYyTH Ta BUIIi
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HaBUaJbHI 3aKJagy IIPOJOBKYIOTH Bismi-
rpaBaTu IIPOBiAHY POJIb y CeJeKIIiiHii
misnsHOCTI [7, 386].

IlosuTuBHUY yIJIMB HA PO3BUTOK Ce-
JeKIIiHOI raJyiy3i cupaBjisfie HOIIMPEeHHS
indopmarnii mpo cenekIifiHi TOocATHEHHS.
BilacHUK maTeHTy Ha CeJIeKI[iliHi JocAr-
HEeHHSA Ma€ IpaBo MOJATH OO0 YKPIATeHTY
nns odititimol myoaikarllii sagBy mpo Ha-
IaHHA OyIob-AKift 0cobi 103BOJY HA BUKO-
PUCTaHHA 3aIaTeHTOBAHOTO 00’€KTa IIPO-
MMCJIOBOI BJIACHOCTiI 3 METOIO CIIOBilIeH-
HA TrpoMaacbKocTi. ¥ Takomy pasi
piuHHii 30ip 3a miATPpUMaHHS YMHHOCTI
maTeHTy sMmeHIinyerbeda Ha 50 %, moun-
HalOUYX 3 POKY, HACTYIIHOTO 3a POKOM
myo6uikarii Takoi sassu [7, 374].

3araJbHOBiIOMO, OIHi€I0 3 IpobIEM
y cepi 3axXmcCTy HpaB CeJIeKI[iOHEPiB €
OOIMPEHiCTh BUIIAAKIB irHOpyBaHHSA
HOPM TpaBa cy0’eKTaMu TocIIofapioBaH-
HS B raJiy3i pOCIMHHUIITBA, a TaKOXK JIO-
O0iroBaHHA MUMU T'PyIaM{ IPOIO3UILii
ITOJI0 TIEPerJisify OCHOBHUX HOPM B3aKo-
HOJZaBCTBa Ha KOPHCTh Cy0’€KTiB HaciH-
HUIITBA, IO BUKOPUCTOBYIOTH COPTH
Ta He 0a’KaOTh MiJUTHUCS CBOIMU NPH-
OyTKaMu 3 HAYKOBO-CEKI[iHHUMU yCTaHO-
BaMM 1 He3aJIeXKHUMU ceJIeKI[ioHepaMu
[17, 64]. HesBarkatouu Ha Ie, 3aKOH
VYkpainu «IIpo oxopoHy mpaB Ha cCOpTU
pocJiMH» Ta iHIIi A)Kepesa BiTUM3HAHOTO
mpaBa y rajysi cesieKIiliHOl AiAJbHOCTI
MicTATh BCi HEOOXimHI HOpMHU OJA TOTO,
11001 BiTUM3HSAHA CHUCTEMa OXOPOHU COP-
TiB POCJIMH i 3aXWCTy IpaB ceJIeKIlioHe-
piB @yHKIiOHYBaJa e()eKTUBHO, BAXKJIN-
BY POJIb y IIbOMY MAae€ BimirpaTu mep:kas-
Ha IMiATpuUMKAa.

Ha wmam wnmoraan, aasg TigTpuMKHN
OPOJOBOJILYUOI Oe3meku YKpaiHu i cTu-
MYJIOBAHHSA PO3BUTKY CeJEeKITiHHOI
IisiapHOCTi B YKpaiui HeobOxigHO peasisy-
BaTU cucteMy 3axofmiB. Ilo-mepiie, HeoO-
XiTHO BIKUTHU 3aXOMiB AJA 3a0e3TMeUeHHS
BITUMBHAHOTO arpPOIPOMUCIOBOTO BUPOO-
HUIITBA BUCOKOKJIACHUM HACIHHAM CiJb-
CHbKOTOCTIOapChbKUX KYJIBTYP, aiiKe Iie
HaWBaKJIUBIIINIA pes3epB MHiABUINEHHS
BPOKAMHOCTI Ta BaJoOBUX 300pPiB, a TaKOMK
TOCUJINTH KOOPAMHAIINHY 1 KOHTPOJBLHY

dyHKIII gep:kaBu B ycixX JIaHKax HaciH-
HUIITBA.

Ilo-gpyre, moTpiOHO TIPUCKOPUTH
BIIPOBAKEHHS HOBUX COPTiB i ribpmais
CiTBCBKOTOCTIONAPCHKUX KYJIBTYD SAK 3a
PaxyHOK yuYacTi HNpUBAaTHUX KOMIIAHiM,
acorriamniii, Tak i TiATPUMKHM Oep;KaBH,
O] TiABUINEHHS 00CATiB BUPOOHUIITBA
OPOAYKIIil POCAMHHUIITBA 3 MeTOIO 3a-
Oe3meueHHs TPOIOBOJILUOI Oe3meKku Kpai-
HU Ta 30iJbIITeHHA eKCIOPTY.

ITo-TpeTe, mpoBecTHM KapawHaJIbHE
OHOBJIEHHS MaTepiaJbHO-TeXHiuHOI 6asu,
iHppacTPpyKTypu HAYKOBUX YCTAaHOB —
CeJIEKI[IMHUX IIeHTPiB, CHUCTeMHU Iep KaB-
HOI'O COPTOBUIIPOOYBAHHS, a TAKOXK €JIiT-
HO-HACiHHUIIBKUX T'OCIIOJapCTB, aKpemu-
TOBAaHUX HaciHHeBUX JiabopaTopiii,
a TaKOJK rapaHTyBaTH 30epe’KeHHs 3aXo-
IiB mepsKaBHOI HiATPMMKMN HACIiHHUIH-
KUX TiAITPUEMCTB.

ITo-n’siTe, HEOOXiAHO TOCUJIUTHU HEP-
JKaBHUN KOHTPOJb B3a IOPYIIEHHAMU
mpaB cy0’€KTiB ceJIeKIiliHOI AiAIBLHOCTI,
OiABUINATH BiAIOBiZANBLHICTH IOPYIIIHU-
KiB MaliHOBUX IIpaB Ha CeJeKI[ifHi 10-
CATHEHHs, 3a0€3MeYnT CTBOPEHHSA CIIe-
miajidoBaHMX KOJeEriil cyanmiB, sSKi pos-
rasapanu 0 cIpaBU IIPO MOPYIIEHHS IIPaB
iHTeJIeKTyaJIbHOI BJIACHOCTI.

Ilo-mocTe, OogHMM i3 OCHOBHUX iH-
CTPYMEHTiB 3aXMCTy IpaB CEJEKI[iOHEDPiB
MOJKe CTaTU clielliaji3oBaHa iHCTUTYIisd
3 KOJIEKTUBHOT'O YyIIPaBJiHHA MalHOBU-
MU TpaBaMHU II[OJO COPTiB POCJWH, HAa-
npukgang Acomiamiga celexijioHepis
VYkpaium [17, 61]. Amxe, AK ITOKasye
CBiTOBUII HOCBijI, JuIlle Uepe3 CTBOPEHHS
TAaKMX OpraHisaliii cejieKkiiomepu 0ijb-
IIOCTi PO3BMHEHMX KpaiH 3MOTJIM HaJa-
roguTy epeKTUBHY cuUCTeMy peaJsisariii
MaWHOBUX IIPaB IIOJO COPTiB POCJUH i
TaKUM YMHOM 3aJ0BOJILHUTH CBOI €KOHO-
MiuHi iHTepecu, moB’s3aHi 3 HmpaKTHUU-
HUM BUKOPUCTAHHAM HOBOTro. Hampuk-
aagn, nmateutu y CIIIA BumaioTh TiIbKU
Ha COpTH, IO PO3MHOKYIOTHCA BereTa-
TUBHO (3a [JOIOMOTOI0 BHCiBaHHA).
CopTH, IO PO3MHOMKYIOTHCA Te€HEePaTUB-
HO (He moTpebyITh BTPYUYAHHS JIOAUHN),
OXOPOHAITHCA cBigonTBamu [18, 501].
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ITo-chome, He0OXiZHO BIOCKOHAJIUTU
momaTKOBe 3aKOHOAABCTBO YKpaiHu y
KOHTEKCTi iHCTHUTYIIiliHOTO CTUMYJIIOBAH-
HA KoMmepiliaaisarii ceJeKIiiHUX mOCAT-
HeHb: 3BIJIBHUTU BiJg OIOJZATKYBaHHSA
IIOIB omepamnii 3 BHeceHHA MaNWHOBUX
npaB Ha CeJeKI[iliHi MOCATHEHHA OO0 CTa-
TYTHOTO KalliTaJly; Ha TEPMiH IO 5 POKiB
BBecTU minbrory craBky IIIIB y poswmipi
7 % paa omomaTKyBaHHSA TOBApPOOOMiH-
HUX OIlepaIliii Ta omepariii KymiBJi-Ipo-
Ia)Ky pesyJbTaTiB CeJIeKIiHHOI HisTJIbHO-
cti; BBecTtu misbropy craBky III[B y pos-
mipi 10 % [ omomaTKyBaHHSA omeparrii
3 mpuAOaHHA CUPDOBUHM, MarTepiajiB, Io-
CJyT, HEOOXimHUX IJIsI CTBOPEHHSA HOBUX
COPTiB POCJIMH Ta IOPiJ] TBAPUH.

ITo-BoCcbMe, 3 MeETOI0 MHiABUINEHHSA
KOHKYPEHTOCIIPOMOKHOCTI BITUMBHAHUX
CeJIeKIIiNHUX MOCATHEHb Mae OyTU BHOC-
KOHaJIeHa CHUCTEMHU KPUTEPiiB 0XOPOHO3-
JaTHOCTL COPTiB pOCJMH 1 mOpis TBapuH
Ha OCHOBiI peKOMeHjaIili IIPOBiZHUX
HAYKOBIIiB Ta CIIemiajicTiB ceyieKIiiiHOl
raaysi.

Y 3B’A3Ky 3 oCcTaHHiM, BBasKaeMo 3a
IOIlibHE AJiA OiJbIl e()eKTUBHOTO O0Mi-
HY TEeXHOJIOTisIMU MiK HAyKOBHMU yCTa-
HOBaAMM Ta IiJIPUEMHUIILKUM CEKTOPOM
CTBOPIOBATH, TAK 3BaHi, IEHTPU TPAHC-
dbepy TexHoJOTiHI (TexXHOHmapKMu), III0
JacThb 3MOTYy He JHIIe CTBOPUTU YMOBU
I GinmbIn edeKTUBHOI ceJeKITifHol mi-
SAJIBHOCT1 3a pPaxyHOK 3ajlydeHHA IIPU-
BaTHUX I1HBeCTHUILil, aje i cmpoireHol
TMPOIeIyPY BIPOBAMKEHHS ITUX PO3PO-
0OK y roCcIoZapCchbKy OisJIbHICTD.

BucHoBku

VY pesyabTaTi IpOBeIEHOTO MOCTiIKeH-
HA OyJIO BCTAHOBJIEHO, IO HMUTAHHS IIPO-
OBOJIbUOI Ge3IeKU T'OCTPO CTOITh HA MiXK-
HAPOJHOMY PiBHi, a TaKOXK € aKTyaJbHOIO
po06IeMOI0 BiTUM3HAHOI eKOHOMiKu. Bosx-
HOUYac, BaXKJIMBOIO CKJIAZOBOIO IPOAOBOJIb-
yoi Ge3MeKn € HMiATPUMAaHHA 0i0JIOTidHOr0
PiBHOMAHITTA arpOIPOMUCIOBOTO BUPOO-
HUIITBA, 30KpeMa I 3aBAAKU aKTUBHOMY
BUKOPUCTAHHIO HOBUX COPTiB POCJIMH i 3a-
XHCTY IpaB CeJIEKI[iOHepiB.

BcTaHoBiieHo, 1110 cesieKIlifiHa OisAIb-
HicTb € oAHiel0 3i CKJIAZOBUX CTAJIOTO

PO3BUTKY CHUCTEMHU ITPOJOBOJIHLUOI Gesire-
KM, a TaKOXX aKCeJepaTopoM PO3BUTKY
arpompoMMCJIOBOTO BUPOOHHUIITBA. He
3BajKalOUYM Ha Iie, BiTUM3HAHA CTATUCTU-
Ka 3acBifluye MOCHUTH IOBiJILHUII PO3BU-
TOK ceJIeKIIifinoi ranysi B Ykpaini. ITpu-
YMHAMHU IIbOTO € HHU3bKa e(PeKTUBHICTh
OXOPOHU pe3yJbTaTiB ceJeKIliiiHOol mi-
AJBHOCTi, BiICYTHICTH HaAJIEXKHOI HOep-
JKaBHOI HiATPUMKHU ceJIeKIlifiHOl raJysi,
HesalliKaBJeHicTh OinbimocTi cy0’eKTiB
TOCIOJAPIOBAHHSA B iHBECTHUIIIAX Yy CeJIeK-
ifiHi JOCATHEHH.

3amnporoHoBaHa y CTATTi cucTeMa 3a-
XOJliB Mae CTHUMYJIIOBATA PO3BUTOK Ce-
JeKIiiiHol misapHOCTI B YKpaiHi uepes
HaJaHHA BiJIIOBIAHMX IIOJATKOBUX IiJIbI
cy0’eKTaM ceJyiekIlifinoi raaysi, migBu-
meHHsA e(@eKTUBHOCTI 3aXMUCTy IIpaB ce-
JEeKI[I0HePiB, HigBUINEHHA BUMOT IIIOH0
OXOPOHO3JATHOCTL COPTiB POCJUH, CTBO-
peHHdA iH(ppacTPYKTypu ceJeKIiifiHOl Ai-
SAJBHOCTI, CIeIialisoBaHUX iHCTUTYIIIN 3
KOJEKTUBHOTO YIIPaBJiHHA MallHOBUMU
mpaBaMH I[OJO COPTiB POCJHMH TOIIO.

Orixe, nuTaHHA e(PEKTHUBHOTO pery-
JI0OBAHHS BiJHOCHWH IIOJO Pe3yJbTaTiB
CeJIeKIiiHOl misfAJbHOCTI AK BaMKJIUBUN
axTop cucTeMu MPOAOBOJBLUOI Oesmexku
OPOAOBIKY€E 30epiraTu aKTyaJbHIiCTH
i chorogui. IloTpebye I'PYHTOBHOTO BUB-
YeHHSA NMUTAHHA BIOCKOHAJEHHSA iHCTHU-
TYHifiHUX MexaHi3MiB 3abe3medyeHHA
IpaB CeJeKI[iOHepiB, perpeciiiHoro axa-
Jisy mepemaBaJbHOTO MEXaHi3My BILIUBY
CeJIeKITiiiHOI raJiy3i Ha IIPOIOBOJIbUY 0es3-
meKy, a TaKOoK YIOCKOHAJEeHHA HOpMA-
TUBHO-IIPABOBOTO IIOJIA CeJEeKI[iIMHOI 1Ii-
anapuocTi. OTiKe, JuIlle 3alliKaBJIeHIiCTH
HAYKOBIIiB y IIiii TeMaTuIli B MOE€THAHHI
3 JIep:KaBHOIO0 HiATPUMKOIO CeJeKI[iHOI
IifgIBHOCTI MOsKe 3a6e3IeUYnuTy MOCUJIeH-
HS IPOJOBOJIbUOI Ges3lleKu B YKpainu. @
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Hagiima no pepakiii 31.03.2015 poky

Bupuenko B., CaBuyk B. OxpaHa CceJeKIIMOHHBIX JOCTHUKEHHMH KaK NPEeIIOCBhLIKA
MPOIOBOJILCTBEHHOI 0e30macHOCTH Y KpauHbl. CTaThs MOCBAIIEHA UCCJIEJOBAHUIO CYIITHO-
CTU U CIEIMU(PUKU 3AITUTHI CEeJEKIIMOHHBIX TOCTUMKEHU KaK BAXKHOU IIPEIIIOCBIIKK IIOJI-
IepsKKU IPOJOBOJILCTBEHHOIT 6e30IIacHOCTY cTpaHbl. IIpoaHain3npoBana SKOHOMUUECKas
CYII[HOCTb IPOJOBOJILCTBEHHOI 0e30IIaCHOCTH M MCCJEeNOBAH MEXAaHU3M ee MOAJEP:KKU.
OmpenesieHa POJb CEJEKIITMOHHBIX NOCTHIKEHUI B cucTeMe (haKTOPOB IMIPOJOBOJIBCTBEHHOM
OesomacuocTu. IIpoamajn3upoBaHbl OCOOEHHOCTU PEryJIMPOBAHUS OTHOIIEHUHA OTHOCH-
TeJbHO IIPUCBOEHUA W KOMMEPIIUAIU3AIUN Pe3yJIbTaTOB CEeJeKIIMOHHON IeATeJIbHOCTH.
PaccmoTpenbl OCHOBHBIE HAIIPABJIEHUS IMOBLIMIEHUA d(h(HEKTUBHOCTH OXPAHbBI CeJeKI[MOH-
HBIX JOCTM)KEHWUI B YKpauHe.

Karwuesvle caosa: CeleKIMOHHLIE TOCTUMKEHUS, IIPOJOBOJLCTBEHHAS 0€30IIaCHOCTD,
copTa pacTeHUi, oXpaHa CEeJIEKIITMOHHBIX JOCTUKEHU.

Virchenko V., Savchuk V. Protection of breeding achievements as precondition
of food security of Ukraine. The article is devoted to analysis of interconnection be-
tween food security and breeding activity results protection. The idea of food security
as main tasks in the context of economic security support is proved. Connections be-
tween food security and the necessity to support agro-industrial complex and direct
production of crops, their updating and improvement are discovered. Proved that
breeding industry has a low level of development in Ukraine. This situation has arisen
because of the limitation of the legal framework and insufficient level of government
support.

The article also reveals the basic problems of food issues at the international level
and its possible solutions at the national level. There is described the essence of food
security, approaches to its understanding, and the mechanism of its formation. There
also is revealed that a very important component of food security is its functional sub-
system that is engaged in direct production and the formation of food resources and re-
serves. It is determined that a special place in this process takes the synthesis of agro-
production and innovative scientific approach, which is based on the breeding industry.

In this case, the article also examines the nature of breeding and basic ways of its
protection. In addition, there are identified the most powerful international organiza-
tions which coordinate international cooperation in the field of the breeders’ rights
legal protection. The article also identifies the main international agreements concern-
ing legal protection of the breeding activity.

Ukrainian legislation in the sphere of breeders rights protection is analysed. It con-
siders institutional and regulatory support of this process in Ukraine. System of civil
law, administrative law and criminal law protection of rights of breeders in Ukraine
are considered. Main problems of breeding legislation and implementation of these laws
in Ukraine are analyzed. Recommendations concerning improving effectiveness of legal
protection and government support of breeding activity results in Ukraine are defined.

Keywords: breeding achievements, food security, breed, protection of breeding
achievements
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IIOBATA JIO ITIPABA ®I3UYHOI
OCOBH HA TAEMHHITIO
ITPO CTAH 3JI0POB’A
Y BITHOCUHAX MIK JIKAPEM,
ITAIIICHTOM I CTPAXOBHUKOM

3000ysau Kagedpu yusinvbHoz0 ma mpydoeozo npasa
Kuiscvkozo ynisepcumemy npasa HAH Ykpainu

CraTTa mpucBsiueHa [TOCJiAKEHHIO BIJIMBY mpaBa (ismuHoi ocobu Ha TaeMHUIIO
IIPO CTaH 3J0POB’A Ha BiTHOCMHU MiXX CTpPaxXyBaJIbHMKOM, CTPAaXOBUKOM Ta JIIKapeM; aHa-
JIisy IOJIOKEHb 3aKOHOJaBUMX BUMOT A0 YKJAJAEHHSA HOTOBOPiB JOOPOBIJIBHOTO CTpaxyBaH-
HsI 3I0POB’sS HA BUIIQJOK XBOPOOW; BUSHAUEHHIO HAMOIJBLII BAAIOI MOZENI TaKMX JOroBip-

HUX BiTHOCUH.

Kawuosi cnosa: crpaxyBaHHs 3M0POB’S Ha BUMIANOK XBOpPOOHU, JiKapchKa Ta€MHUILI,
npaBo (isuuHOI 0COOM HA TAEMHWUIIO IIPO CTAH 3M0POB’s, MOBara, IpaBUja CTPaxXyBaHHSI,
CTPaxyBaJbHUK, CTPAXOBUK, MOTOBIp JOOPOBIIHLHOTO CTpaxyBaHHS 34OPOB’S Ha BUMALOK

XBOpPOOU

IToBara g0 mpaB JIIOAUHU € 3aII0PYKOI0
ycrixy y ¢oopMyBaHHI I pO3SBUTKY IIPaBO-
BOlI Ta JOeMOKpaTuuHOi jgep:kaBu. K
B COIiaJIbHIN IIJIOMIMHI, TaK i CyCIiJIbHO-
IIpaBOBili, yce MOUYMHAETHCA 3 IIOBATHU:
3 YMiHHS IOoBa)kaTu cebe caMoro, iHIITY
oco0y, ImoBakaTu IIpaBa iHIINX 0cib, Io-
BaskaTu Jep:kaBy sarajom. CiiBBimgHO-
IIeHHsA MOHATHL IIoBara, IpaBoO, 3aKOH
OpUBEPTAIN yBary MHCJHUTENIB Ta (pijo-
copiB ycix wuwaciB Ta HapoxiB. Taxk,
I. KauT TpakTyBaB moBary sK IIOCH BU-
KJIOYHO Cy0’€KTHBHE; IMOYYTTS OCOOJIHU-
BOTO pOAY; Ile He € CYIKeHHAM IIpPO
peaMeT, CTBOPUTH AKUHN ab0 CIpPUATH
AKOMY, OyJsio 6 000B’si3KOM. AsKe, TTOBa-
ra, IO PO3TIANAETHCI SK O000B’A30K,
MoTrJIa OM MPOABJIATUCS TiJIBKU SAK ITOBAa-
ra, AKy Mu BiguyBaemo. MaTu cBoOim
000B’sI3KOM MOBary osHavajo Ou MaTu
cBOiM 000B’si3kOoM 000B’s30K. Ile Hempa-
BUJIBHO. IIpaBUJIBHUM € TpPaKTyBaHHSA
IOBaru siK IMOYYTTs, IMIOYYTTS OCOOJIUBOTO
poay, i e mouyTTA, € OCHOBOIO TI€BHOTO
0060B’A3KYy [1].

JHocUTh CXOKUM € BU3HAUEHHS IIO-
Baru, IO HAJA€ThCA CyYaCHUM TJIyMadu-
HUM CJOBHUKOM YKpaiHChKOI MOBH.

Tak, moBara BU3HAYAETHCA K TOUYTTS
IIaHu, TPUXUJIbHE CTaBJEHHsA, 10 I'PYH-
TyeThCA Ha BU3HAHHI umMix-HeOynb 3a-
CJYT, BUCOKUX MO3UTUBHUX PUC KOTOCH,
yoroch [2]. Bepyuu 3a ocHOBY Take BU-
3HAUYeHHs IIOBaru, IoBary OO IIpaBa
MOKHA PO3YMITH SIK KOMILJIEKC eMOIiii
i mi#i, cnpaMoBaHMX Ha 30epeKeHHS Ta
He TIOPYIINeHHsS IBOTO IIpaBa, OTKe, IO-
Bary o IIpaBa MOKHA TPAKTyBaTH i fAK
OXOPOHY IIpaBa.

¥V 1iit poboTi ocHOBHA yBara mpPUIiJisa-
€ThCA BUBUEHHIO BIJIMBY MOBAaru o
mpaBa (pisuuHOI 0COOM Ha TAEMHUILIO IIPO
cTaH 3MOPOB’S HA BiJHOCMHU MiMK JIiKa-
peM, HallieHTOM i CTPaXOBUKOM; BU3HA-
YEHHIO 0COOJIMBOCTEll TAKWX BiJHOCKH.

Jia gocaimykeHHA BKasaHOI MeTU BU-

3HAUEHO TaKi 3aBIaHHSI:

- IpoaHajidyBaTM CcydyacHe 3aKOHO-
IaBCTBO YKpainu y chepi MeamuduHO-
ro CTpaxyBaHHA Ta CTPaXyBaHHSA
3I0pOB’s Ha BUIIAJ0K XBOPOOU;

s IOCJHIAMTH, AK HaAJEe)KHa peasisailis
mpaBa (isuuHOI 0CO0M Ha TAEMHUILIO
PO CTaH 3I0POB’S BILJIMBAE Ha Bif-
HOCMHU MiK JikapeMm, IalieHTOM
i cTpaxoBUKOM;
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* BUBHAUUTHU, AKUM Ma€ OyTH 3MicT
IpPaBUJI AOOPOBLILHOIO CTPaxXyBaHHS
3/I0POB’ s HA BUIIAJ0K XBOPOOU Yy KOH-
TEeKCTi moBaru A0 JiKapchbKOi TaeM-
HUITi; BHECTH ITPOIIO3UIIil 100 3MiHI
TMEeBHUX II0JIOKEHb UMHHOTO 3aKOHO-
IaBCcTBa Y KpaiHU.

AXTyanbHICTS i€l po6oTH 3yMOBJIeHA
tTakuMm. Ilo-mepie, 1e [IOCHigKeHHSA
CIpAMOBaHe Ha BUPOOJEHHS Ta BHECEH-
HA IPOUO3UILN IOAO0 3MiH O YMHHOTO
3aKOHOJABCTBa 3aJJsd BiAIIOBigHOCTI 3a-
KOHOJABCTBA YKpaiHM HaWKpaIluM €B-
POIIeCbKUM NPaKTHUKAaM, IO CYTOJOCHO
3araJibHOJEeP:KaBHUM 3aBIAaHHSAM i IIPO-
rpamam y cdepi oxopouu 3xopos’sa. Taxk,
pedopMyBaHHS CHUCTEMU OXOPOHU B30-
pOB’A € OOHUM i3 MepIIOYepProBUX 3aB-
IaHb, mepenbauenux Crparerieio craJo-
ro po3BUTKY «YKpaina—2020», meToio
AKOI € BIPOBaJKeHHA B YKpaiHi €Bpo-
HNelChbKMX CTAHIAPTiB KUTTA Ta BUXIT
VYipainm Ha npoBigHi mosurii y csiTi.

ITo-gpyre, TeopeTwdi acmeKTH TeMU
IOCJTiIKeHHS BHCBITJIIOIOTHCA B IPAIAX
VKpPaiHChKUX 1 3aKOPAOHHUX IOCJIiTHU-
kiB: O. Kamumumnmena, C. Ariesernnb,
K. ApnameBa, P. Credpamuyk, M. Bin-
napt Ta ium. IIpore cepenm mocTaTHBOI
KimbKOCTI HayKOBUX mpalb y Iiti cdepi,
OpaKye HaIliOHAJBHUX AOCJiIKeHb TOTO,
AK TpaBo (pismuHOI 0cOOM HA TAEMHUIIIO
IPO CTaH 3J0POB’S BILIMBAE HA BigHOCHU-
HU MiXK JiKapeM, IallieHTOM i cTpaxoBU-
KOM; ITIOJI0 BUABJIEHHS 0COOJIMBOCTEH 1O-
TOBipHUX BiTHOCHH MiXX CTPaxOBUKOM
i cTpaxyBaJIbHUKOM Yy KOHTEKCTi IIOBaru
Io Jikapcbkoi Taemuuiii. Ha samoBHeH-
HA TakKoi IIpOTaJMHM 1 CcIpaMOBaHe
e JOCJIiI KeHHsd.

Hacamnepen, posrisgHeMoO cTaH Ha-
I[IOHAJBHOTO 3aKOHOIABCTBA y cepi Mme-
JIUYHOTO CTPAxXyBaHHSA Ta CTPaxXyBaHHS
3M0poB’sA Ha BUIANOK XBopobu. Tax,
y ct. 49 Koncrurynii YKpainu 3asHaua-
€ThCA, I1T0 KOXKEH Ma€ IPaBO Ha OXOPOHY
3I0POB’sA, MeIUYHY AOIOMOTY Ta MeI!Y-
He crpaxyBauHa [3]. IIi KoHcTHUTYyIiliHI
3acagyu 3HAXONATH OiJIbIN OeTalbHy per-
JaMeHTAIlil0 Yy CHeliaJbHUX 3aKOHaX.
Tak, ogHMMHU 3 OCHOBHHUX IIPUHITUIIiB

OXOPOHU 30POB’sI B YKpaiHi BigmoBigmo
no OcHOB 3aKOHOZAaBCTBa YKpaiHM mpPo
OXOPOHY B370POB’S € BU3HAHHS OXOPOHU
30pOB’sA IPIOPUTETHUM HANPAMOM [Iis-
JIBHOCTi CYCIIiJIbCTBA Ta Aep:KaBU, OTHUM
3 TOJIOBHUX UMHHUKIB BUKMBaAHHSA Ta
PO3BUTKY Hapony ¥YKpaiHu; JOTPUMaHHSI
mpaB i ¢cBoGOJ JIOAWHU Ta T'POMAAAHUHA
y cdepi oxopoHU 3M0pOB’A i 3abe3meueH-
HS TOB’SA3aHUX 3 HUMH [Oep:KaBHUX TIa-
pauriit [4]. Ilomo GesmocepeaHLO MeIUY-
HOI'O CTPaxXyBaHHA — ChOTOOHI BiIIIOBimHO
0 YMHHOT'O 3aKOHOJABCTBA, CTPAXyBaHHS
JKUTTS, CTPAXYBAHHS Bijf HEIIACHUX BU-
nmagkiB, MenuuHe cTpaxyBaHHsA (Oesme-
pepBHE CTpaxXyBaHHSA KUTTS), CTPaAXy-
BaHHS 3I0POB’S Ha BUIIAQAOK XBOpPOOU
HaJIeXaThb N0 JOOPOBiJIBLHOTO BUAY CTPa-
XYBaHHA, KPiM MEIUUYHOrO Ta OCOOHCTO-
T0O CTpaxyBaHHS MeBHUX (axiBIliB, pusu-
KU BUHHUKHEHHA IpoOJieM i3 KUTTAM
i 3mopoB’aAM AKUX IOB’s3aHiI Gesmoce-
pPefHBO i3 BUKOHAHHAM IIpodeciiinoi mi-
SAJBHOCTI, AK HAIPUKJAMN, CTPaXyBaHHS
MeIMYHUX i (papMalneBTUUYHUX IIPalliB-
HUKIB Ha BHUIAJAOK iH(QiIKyBaHHSA Bipy-
coM iMyHOAE(IMUTY JIOAUHU IPU BUKO-
HaHHI HEMU CJOyXX00BHUX 000B’A3KiB,
CTpaxyBaHHSA JKUTTS Ta 3J0POB’S CIie-
miajgicTiB BeTeprHApHOI MeNUIIMHU Ta
iH. — MemguWYHEe CTpaxXyBaHHA IJII TaAKUX
daxiBuiB € ob6oB’askoBum [5]. Idieroi
CUCTEMHU B3arajJbHOOOOB’A3KOBOTO Jep-
JKaBHOTO MEeIUUYHOTO CTPaxXyBaHHA B YK-
paiui choromui, Ha Kajab, He icHye. €
po3polbJieHi TPOEKTH TAaKOr'0 CTPaxXyBaH-
Ha. Tak, Hampukaam, y IpoeKTi 3aKoHY
Vikpainu «IIpo BsarambHO000B’sA3KOBE
Iep:KaBHe MeIWUYHEe» CTPaxXyBaHHS IIe-
penbavaeTbcsa, IO B pa3i BUHUKHEHHS
CTPaxoBOTO BHUIIAJAKY 3acTpaxoBaHiit
ocobi Mae HagaBaTHCA MeIUYHA TOIOMO-
ra Komrrom OomxeTy Pouay o60B’sI3KO-
BOTO MEIMYHOTO CTpaxXyBaHHA, IO (Op-
MY€ETHCS 3a PAXYHOK CTPAaXOBUX BHEC-
KiB, Ta iHIMUX, mepenbavyeHUX 3aKOHOM
mxepen [6]. Besmepeuno, TpUHHATTA
3raJJaHOTO MPOEKTY 3aKOHY IIPO 3arajib-
HOOOOB’sI3KOBe MeJMUYHE CTPaxyBaHHS
Ta 3aMIpPOBaIKeHHA eeKTUBHOI cucTeMu
TAKOTO CTpaxXyBaHHS Ha HpaKTUIi Oy-
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IyTh IIPOTPECUBHUMH KpOKaMu y cdepi
OXOpPOHHU 3I0POB’4.

IIpoTe, OCKinbKM Ha CHOTOAHI Memud-
He CTpaxXyBaHHS y OiJbIIIOCTiI BUIIAAKIB, €
JOCTYIIHUM BUKJIIOUHO 3a JOTOBOPOM JO-
OpPOBiIBHOTO CTpPaxXyBaHHS, PO3TJISTHEMO
OCHOBHIi IIOJIOJKEHHSI TAKUX JOTOBOPiB,
mpaBUja CTPaxXyBaHHs, II0 IPOIOHYIOTh-
cAd CTPaXxOBUMM KOMIIAHiAMM; TpOaHAJIi-
3yeMO, HACKimbKu 36epiraerbca Oajsamc
Mi’X IIpaBaMU CTPaXOBUKA AK Cy0 €KTa
OiAIPUEMHUIIBKOI AiAJBHOCTI i cTpaxy-
BaJIbHUKA; AK e(GeKTuBHA peasisais
mpaBa 0co0M Ha TAEMHUIIO PO CTaH 370-
pOB’sl MOJKe BILIMBATH HA JOTOBipHi Bif-
HOCHHU Mi’K CTPAXOBUKOM i CTpaxyBaJb-
HUKOM.

dAx y:ke sasmauajoca BuUIle, Z00PO-
BiJIbHe cTpaxyBaHHA — CTpaxyBaHHS,
10 3AiMCHIOETHCS Ha OCHOBiI JOTOBOPY
Mi}X CTpaxyBaJbHUKOM 1 CTPaAXOBUKOM.
JloroBopoM cTpaxyBaHHS € IIHNChMOBAa
yroja MidK cTpaxyBaJbHMKOM 1 CTpaxo-
BUKOM, 3TilHO 3 SKOIO0 CTPaXOBUK Oepe
Ha cebe 3000B’si3aHHSA B pasi HacTaHHS
CTPaxoBOT0 BUMNAAKY 3MiICHUTH CTPaXO-
BY BUILIATY CTPaXyBaJbHUKY UM iHMIii
0co0i, Bu3HaUeHill y J0roBopi crpaxyBaH-
HS CTPaxXyBaJbHUKOM (HaZaTu IOIOMOTY,
BUKOHATH IIOCJYTY TOINO), & CTPaXyBaJb-
HUK 3000B’A3y€TbCA CILJIAUYBATU CTPAXO-
Bi miaTe)ki y BU3HaUeHi CTPOKU Ta BUKO-
HyBaTHU iHIIII yMOBU moroBopy. lloroBopu
CTpaxyBaHHSA YKJAZAOThCA BiAIOBiTHO
0 TIpaBUJI CTpaxyBaHHsA. IIpaBuia cTpa-
XYBaHHA PO3POOJAIOTHCA CTPAXOBUKOM
IS KOKHOTO BUIY CTPaXyBaHHSA OKPEMO
Ta MiAJATraloTh PeecTpallii BIIOBHOBalKe-
HOMY opraHi mpu Bupmaui Jjgimensii ma
OpaBo 3AiMiICHEHHSA BiAIOBiZHOTO BUIY
cTpaxyBaHHA [5]. € oueBUOHUM, IO JO-
TOBOPY CTPaxyBaHHA, AK i OyAb-aAKOMY
iHIIIOMY JOroBOpPY, HpUTaMaHHI Taki 03-
HaKW, AK 000B’SI3KOBiCTHL JOTOBODPY
Ta cBoboma moroBopy [7].

Peasisyrouu mpuHIUO cBOGOIM OOTO-
BOpPY, (ismuma ocoba, yKJagarwoum HOTO-
Bip cTpaxXyBaHHS 3J0POB’S Ha BUIIANO0K
XBOpoOM, cama oOuMpae KOHTpareHra,
BiJIbHO BecTyImae abo He BCTyIlae B TakKi
moroBipHi BigHOCHHH!; (popMa IOTOBOPY

CTpaxyBaHHSA Ta NIpaBuUJja CTPaXyBaHHS
pPO3pPOOIAIOTHECA CTPAXOBUKOM, CTpPaxy-
BaJbHMK MAae€ BiJibHe NpaBo IpuUiMaTH
Yy He IPUUMAaTU TaKi yMOBH.

Peanisyroun npuHiinn 060B’ I3K0BOCTL
JIOTOBOPY, CTOPOHU MAIOTh BUKOHYBaTU
CcBOi 3000B’sI3aHHA 3a JOTOBOPOM, AKUI
HUMU YKJQZeHUN 3 [JOTPUMAHHAM
BUMOT, HeOOXigHUX HAJA YMHHOCTI IIpa-
BOYMHY.

Tak, posrisgHemMo, AK NIPUHIUOHU
000B’A3K0OBOCTI Ta cBOOOAW [OOTOBOPY
peaiisyioTbeca Ha mpakTuii. OCHOBHUMU
3000B’sI3aHHAMU CTOPiH 3a JOTOBOPOM
IOOPOBIIBLHOIO CTPaxyBaHHSA 340pPOB’SA
Ha BHUIAaJOK XBOpoOH, IO mepembayda-
IOThCsI 3aKOHOM €: 3000B’sI3aHHSA CTPaXO-
BUKaA O3HAWOMHTH CTpaxyBaJbHUKA 3
yMOBaAMH Ta IpPaBUJaAMHU CTPaXyBaHHS;
npoTAromM 2 poboYMX AHIB, AK TiAbBKU
cTaHe BijoMO PO HACTAHHSA CTPaXOBOTO
BUIIAKY, BKUTU 3aXOMiB Imomo0 odop-
MJIEHHS BCiX HeOOXigHMX MOKYMEHTiB
IJIST CBOEYACHOIO 3MiMCHEHHS CTPaxoBOi
BUILJIATA YW CTPAXOBOTO BiAITKOMYBaHHS
CTPaxXyBaJbHUKY; IIPU HACTAHHI CTpaxo-
BOTO BUHOAJIKy 3AiMCHUTU CTPaxOBY BU-
miaaty abo BUILIATY CTPAXOBOTO BiIIIIKO-
IyBaHHA B InepenbayeHUl AOTOBOPOM
CTPOKY BiAIIIKOAYBATH BUTPaATU, IIOHECE-
Hi cTpaxXyBaJibHMKOM NOPU HaCTaHHI
CTPaxXO0BOTO BUIIAAKY IMOAO 3amo0iraHHs
a00 3MeHIIIeHHA 30MTKiB, SAKIINO Ie IIe-
penbayeHO YMOBaMU AOTOBOPY, HE PO3TO-
JIOITYBaTH BioMOCTell PO CTpPaxyBajb-
HHUKa Ta oro MaiiHOBe CTaHOBUIIE, KpiM
BUIAAKiB, BCTAHOBJEHHUX B3aKOHOM
Tomio. CrpaxyBaJlbHUK 3000B’sI3aHUIA:
CBOEYACHO BHOCHUTHU CTPAXOBi IIIaTei;
mig yac yKJaJeHHSA JOTOBOPY CTPaxyBaH-
HA HajgaTu iHdopmarliio mpo Bci Bimomi
oMy o06cTaBMHU, IO MAalTh iCTOTHE
3HAUEHHSA IJIS OI[iHKU CTPAXxOBOI'0 PU3U-
Ky % Hagasi indopmMyBaTH CTpPaxoBUKAa
po OyAb-AKY 3MiHY CTPaXOBOTO PU3UKY
Ta iH. [b]. I3 mmx 3arajIbHUX IIOJIOYKEHD
oo 3060B’s13aub CTpaxyBasbHUKA, MU
0aummo, IO, YKJAZAI4YW HOTOBIp cTpa-
XyYBaHHSA 3[0POB’A Ha BUIIAJA0K XBOpoOwU,
CTpaxyBaJbHUK MAae€ IIOBimoMuTu iHdop-
MAaIlilo IIpo CTaH CBOrO 3M0POB’S CTPaXO-

Teopis i npakTvka iHTenekTyanbHOi BnacHocTi - 2/2015

85



0. Jaban

)

v/

B

nomnaa HAYKOBLUA

BUKY; IPU IILOMY HIeThCs IPO BCi Bimo-
Mi cTpaxyBaJbHUKY OOCTaBUHHU, IO
MAalOTh iCTOTHe 3HAUYEeHHSA OJA OI[IHKU
CTPaxXOBOTO pUBWKYy. BBa'kaemo, 110
Take (GOpMYJIIOBaHHA € 3aHAATO IIUPO-
KM i MOoKe OyTH TaKuUM, IO MOJKe IIO-
pymryBatu mpaBo ocobu. Tak, reHeTuuHi
IaHi 0cobu MOKYTh OyTu Bimomi cTpaxy-
BaJIBHUKY ¥ TakKi Bimomocti, 3BUYaiiHoO,
TIOJIETITYIOTH OIiHKY CTPaxOBUKOM CTpa-
XOBOT'O PUBUKY, aJPKe TeXHIUHUUA Ta Me-
OUYHUN IIPOrpec ChOTOAHI J03BOJISAE, BU-
KopucTOByIOUM iH(popMariioo mpo reHe-
TUYHI pmaHi mamiedTa, poOWUTHM MeBHi
MOJeJIOBaHHA Ta IMPOTHO3YBAaHHSA 3aXBO-
poBaHHA mailieHta. IIpoTe Ha 3aKoHO-
IaBuOMy PiBHi Mae OyTuM BCTAHOBJIEHE
eKCILTIIIUTHEe OOMEesKeHHs IoA0 30MpaH-
HA Takoi iHdopwmalil cTpaxoBUKaMU,
am)Ke TeHeTHUYHi maHi JIOOJUHW MaloTh
ocobsmBHil craryc. Tak, JOCUTH IIporpe-
CUBHUM i IIiKaBUM y IIbOMY CEHCi € Jo-
cBin ®Ppannii. CrpaxoBury y Ppanmii
eKCILTIIINTHO 3a00POHSIETHCA 30MpaTH Ta
BUKOPUCTOBYBATU TeHETHWUYHY iH(opMa-
miro cTpaxyBaJbHHKa U imH{opmMmailiio,
1o crocyeTbesa BIJI [10]. Tak, Hampuk-
adanm, y cr. 16-1 ITuBinpHOTO KOZEKCy
dpanmii HagaOTHCA TaKi 3arajbHi mpa-
BUJIa TOBOJJKEHHSA 3 TaHUMMU IMOLO TiJa
0co0M: «KOYKeH Ma€ IIpaBO Ha moBary o
Tiza ocobu. Tismo ocobu — HemOTOpPKAHE.
Timo ocobu, HOTO eJIeMEeHTHU Ta IPOAYKTHU
He MOXKYTh OyTHM IpeaMeTOM MalHOBUX
mpas» [9].

Kpim Toro, meBHi mpobGyiemMu B [Oro-
BipHUX BifHOCMHAX CTpaxyBaHHSA B3[0-
PoB’sS Ha BHUMOAJOK XBOPOOU, BUHUKAIOTH
i 3 BUmagKamm, AKi CTPaxXOBUK TPaAKTYE
fAK, TaKi II0 He BUBHAIOTHCS CTPaXOBU-
Mu. Y OGLIBITOCTI JOTOBOPIB i/4M mpaBMI
IOOPOBIIBLHOTO CTpaxyBaHHSA 3J0POB’SA
Ha BUIIQJOK XBOpPOOM, XxBopoba, 1o OyJa
JiarHocToBaHa IO VKJANAEeHHSA IOTOBOPY
CTpaxyBaHHsA, He BUBHAETHCA CTPAXOBUM
BunaaxoMm. Ha mepimiuit moraam, e € Jo-
riuaum. IIpore HeoOximHo mam’sTaTu,
o MeamuyHa cdepa mpaBa — [IOCHUTH
cuenudivuna Ta ckiaagHa. Tak, Hamauu
IpaBo JiKapio HaJaBaTH HEIIOBHY iH(dOp-
Mallilo IaIlieHTy y BUIAAKY, KOJU TaKa

imdopmallisa Ha JYMKY JIIKaps MOXKe IIO-
ripmuTu cram 3mopoB’s mariienTa [10]
cIpuse BUHUKHEHHIO CHUTyallii, KoJau
caM IIallieHT MOKe He BOJIOAITH IIOBHicC-
TIO BCiMa BiJOMOCTAMM IIPO CTAH CBOTO
3I0poB’A Ta, HE yCBimoMIIIOIOUM, HaTaBa-
TH CTPAXOBUKY HEIOBHY YU HEIPaBAUBY
indopmariro. ¥ 1miit curyanii BuU3HaHHA
XBOPOOU Mmalli€eHTa AK BUIAMOK, KU He
€ CTPaxXOBUM, € IIeBHOIO Mipoio IIOpy-
IIeHHAM IIpaBa CTPaxyBaJibHUKA. ANKe,
YKJagaouW OOTOBip, CTpaxXyBaJbHUK
caM He 3HaB IIPO WMOBipHiCTHL XBOPOOHU i
He MaB MOJXKJIMBOCTi, TAKMM YMHOM, OIli-
HUTHU OOIIJBHICTh YKJAZAaHHSA TaKOTO
npaBounHy. SIK BapiaHT BUpiIlIeHHA Iiel
KoJIigii, Ha Hamly AyMKY, AOIIJIBHO BU-
KOPUCTOBYBAaTH TaKe (POPMYJIIOBAHHSI:
«xBOpoba, 1o OyJyia giarHOCTOBAHA [0
YKJaOeHHs JOTOBOPY CTpaxyBaHHA,
Ta po AKy CrpaxyBajJbHUKa OyJO IIO-
BiJOMJIEHO, HE € CTPAXOBUM BUIIATKOM>» .

Y mpaBumyax mOOpPOBiJIBHOTO CTpaxy-
BaHHSA 3I0POB’A Ha BUIAA0K XBOpPOOU
cTpaxoBi KoMIIaHii B OiJbIIIOCTI BUIIAAKiB
JUIIAIOTH 3a CO00I0 MPaBO IIEePEeBipATH iH-
dopmariiro mpo cTaH 340POB’A CTpPaXy-
BaJIbHMKA, HAJAHy CAMHUM CTPaXyBaJib-
HUKOM, HaMpPaBJAIUYM BimmoBimui samm-
TM OO0 MEIWUYHHUX 3aKJamiB, y HIKUX
CTpPaxXyBaJbHUK IMPOXOAUB OOCTEKEHHS
Ta/uu JiKyBaHHA. ¥ IIifi curyarii crtpa-
XOBUK MAa€ IIaM’ daTaTH, Io iH(opMalliio
PO CTaH 3[0POB’S 0cO0M Bif, MEIUUHOTO
3aKJagy BiH 3MOXKe OTPUMATU TiJIBKU Y
BUIAAKY, AKIIO TAI[i€HT 1€ JO3BOJIUTH.
IToBa:xkaroum 3aKOHOIABYI BUMOTH IIOMO
30eperkeHHs TaEMHHUII HOPO CTaH 3I0-
poB’ssi ocobu, JiKap He Mae IpaBa Ha-
maBaTu iH(opMAaIlilo mpo cTaH 370pOB’sa
namienta 6e3 mosBosy maifieHTa. OTOXK,
y BUNAAKY BUHUKHEHHS HOJATKOBUX IIU-
TaHb, CTPAXOBUKY OiJIbIII JIOTiUHO HAACHU-
JaTh AONAaTKOBi samuTu 6GesmocepeqHbo
CTPaXyBaJIbHUKY.

Tak, mpoanajrisyBaB AesdKi 3aKOHO-
IaBUi IOJIOMKEHHA 3 MPAKTUYHOTO GOKY,
MHu 0aummo, IO, AKIIO IPaBO 0COOH Ha
TAEMHHUITI0O TIPO CTAaH 30POB’A HAaJEXK-
HUM YWHOM TIOBaXKa€TbC, MOYKJIMUBOCTI
CTpaxOBHKAa IOJAO0 IepeBipKm iH(opMma-
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mii mpo cradH 340pPOB’sS ocobu Ta OTPHU-
MaHHA iH(GoOpMAaIii mpo cTaH 3m0POB’s
0co0U € MEeBHUM YUMHOM OOME)KEeHHMIU;
a ITeAKi MOJI0KeHHsI JOroBOpiB moOpo-
BiJIBHOTO CTpaxyBaHHS 3J0POB’S Ha BU-
Mago0K XBOPOOM MOXKYTH OYTU OCKApIKeHi
B CYZOBOMY IOPAAKY SK TaKi, II[0 IOpY-
IIyIOTh IIpaBa cTpaxXyBadbHukKa. ToiK,
IJs1 TOTO, 11106 JOTOBipHI BiZHOCHMHU MiXK
CTPAaXOBUKOM i CTpaxyBaJbHUKOM Oy
eeKTUBHUMHN Ha MPAKTHUI[I ¥ TaKUMWH,
10 BiAIIOBiZamTh 000B’SI3KOBUM II0OJIO-
JKeHHAM YMHHOTO 3aKOHOJAaBCTBa ¥ Kpai-
HU, CTPAXOBUK i CTpaxXyBaJbHUK MAalOThb
0agyBaTu CBOI BiIHOCHHU HacaMmIiepes Ha
moBasi. CrpaxyBaJbHUK Mae€ IOOPOCOBic-
HO HajaBaTu iHGopMaIliio IPo CTaH CBOTO
3I0POB’SI CTPAXOBUKY, a CTPAXOBUK Mae€
MPOIOHYBATH IIpPaBHJa AOOPOBiJIBHOTO
cTpaxyBaHHS Ha BUMIAJOK XBOpoOU, AKi
ampiopi He mopymyiors mpaBa Crpaxy-
BaJbHUKA. BupineHnHa AUCKyCiHUX TU-
TaHb, AKi IIOCTAIOTh HA MPAKTUII y Bif-
HocuHax wMik CrpaxyBaJlbHUKOM Ta
CTpaxOBUKOM BUAAETHCA 3aBIAHHAM He-
00XimHMM, sSKe MOKe OyTH peasi3oBaHoO
3aBISAKM TaKUM 3MiHAM [0 YMHHOTO 3a-
KOHOJABCTBa Y KpaiHu:

- Ha piBHI 3akony Ykpainu «IIpo crpa-

XyBaHHA» gomoBHUTH cT. 20 Takum

MMYHKTOM: «He 00po0JsaTu iHgopma-

CnHCcOK BUKOPHCTAHUX [IKePeJt

miro CrpaxyBajJbHHKA, IIOB’A3aHy
3 TeHeTHYHUMH AaHuMu CTpaxyBajb-
HUKAa, HaBiTh 3a HASBHOCTI €KCILIi-
muTHOI 3rogu CTpaxyBaJIbHUKA» ;

Ha piBHI mpaBuJ cTpaxyBaHHSA, IO
PO3POOIAITHECSI CTPAXOBUKOM [JIs
CTpaxyBaHHA 3I0POB’A Ha BUMIALOK
XBOpPOOM i miAmAraoTh peecTparii B
Y1oBHOBasKEHOMY OpraHi mpu BHUIa-
i Jgimensii Ha mpaBo 3AiliCHEHHA
CTpaxyBaHHA 3I0POB’A Ha BUMIALOK
XBOPOOU AOTYyCKATU — «HEBU3HAHHS
BUIIQAKY XBOpoOu, aiarHOCTOBAHOIL
0 YKJaJeHHsS AOTOBOPY CTpPaxyBaH-
HS CTPaXOBUM BUIIQJAKOM, TiJbKU
y curyaIllii, KoJu caM CTPaxyBaJib-
HUK OyB MOBiZOMJIEHUII IIPO TaKy Mi-
arHOCTOBaHY XBOPOOY M0 yKJaTaHHS
JOTOBOPY CTPaxXyBaHHSA»; HOIOBHUTU
IIpaBUJa CTPaxXyBaHHA 3J0POB’A Ha
BUOAMOK XBOPOOM IIYHKTOM II[OZIO
HeoOXiHOCTI BpaxoByBaTH Ta IIOBA-
JKaTu oco0nuBUE craTyc iH(opMmarrii
CTpaxyBaJIbHUKA IIPO CTaH MOro 370-
PoB’a Ha BCixX cTamisfgxX JOTOBipHHX
BimHocuu. @
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Hagiimna mo pegaxii 17.03.2015 poky

Yao6an E. YBakenue mpaBa (pU3MUECKOro JHMII[A HA TAWHY O COCTOSTHUHU 3TOPOBHA
B OTHOLIEHMSX MEJKIY BpPaduoM, MAI[MEHTOM M CTpaxoBIiuKOM. CTaThs ITOCBAINEHA KCCJIEe-
IOBAHUWIO BIUAHUSA IIpaBa YeJOBeKa HA TaWHY O COCTOSHUU 3J0POBbSA Ha OTHOIIEHUS
MEXKJy CTPAXOBIIMKOM, CTPAXOBATEJEeM M BPAUYOM; AHAJIN3Y IIOJIOMKEHUS CYI[eCTBYIOIIIX
3aKOHOJATEJbHBIX TPEOOBAHUN K 3aKJIOUEHUIO JOIOBOPOB M0O0POBOJIBHOTO CTPAXOBAHUSA
3I0POBbA HA Caydail O0OJIe3HH; OIpeAesieHHI0 HamboJjiee YAAYHONM MOJEJM TAKUX TOTrO0-
BOPHBIX OTHOIIIEHUH.

Kawuesvie cao6a: cTpaxoBaHUe 3M0POBbA Ha cayuail 60JiesHU, BpaueOHas TaliHa, IIpasa
(pusruecKoro JuIa Ha TaHY O COCTOAHUMU 3M0POBbs, YBAXKEHINE, IIPaBUJa CTPAXOBAHMS,
CTPaXOBIIUK, CTPAX0BaTe/Jb, JONOBOP HOOPOBOJILHOIO CTPAXOBaHUA Ha CJOydail 60JIe3HU.

Chaban O. Respect of the human right to the medical secret in the relations between
a doctor, patient and insurer. The article is dedicated to the analysis of how the respect
of medical secret influences on the relations between the insurer, insurant and the doctor.

To analyze in due course the above the current legislation of Ukraine regulating the
relations between the insurer, insurant and a doctor and the practice of the said rela-
tions shall be examined. And as a result the relative amendments to the current Law
shall be made.

The issues examining and analyzing in the article are very topical and highly impor-
tant to be resolved. First of all, the said issues are part of the reform of the health care
system of Ukraine, and the reform of the health care system is the part of the Strategy
of state development «Ukraine-2020» having the purpose to implement the European
standards into all spheres of Ukrainian life.

Nowadays according to the current law in most of cases we have a possibility
to have a health insurance only if we sign a free-will health insurance contract. This
type of contracts is regulated by the Law of Ukraine On Insurance, by general princi-
ples of Civil Law, by general principles of Medical Law of Ukraine.

Having analyzed the texts of contracts offered by the Insurance companies in Ukraine
it is clear that there are some drawbacks that breach the general principles of human
rights and some issues that do not meet the general principles of Civil and Contract laws.
The mentioned issues can be the reason to bring an action against Insurer who is break-
ing the rights of Insurant. To resolve the said issues and drawbacks some amendments to
the current Law of Ukraine shall be made. For instance, it is offered to amend the art. 20
of the Law of Ukraine «On Insurance» and to prohibit the insurer to examine, analyze
and to use by any way the information related to the genetic data of the Insurant, even
despite the explicit consent of the Insurant; to amend the Insurance rules of the free will
health insurance contracts with the requirements to respect the special status of health
information at all stages of the relationship between the insurer and insurant.

Key words. Health insurance, medical secret, personls right to the health data confi-
dentiality, respect, insurance rules, insurer, insurant, free-will health insurance contract.
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CIIIBBIJHOIIEHHA CYAOBHUX PIIIEHDb
TA Y3ATAJIBHEHBb CYJIOBOI IPAKTHRH
AR JAREPEJ IUBIJIBHOT'O ITPABA

Bikropia Kosauenko,

mazicmp 2-zo poky HaseuanHs Kuigcvko0z0 HauioHaavHozo YyHieepcumemy imeni Tapaca

Illesuenka

IIpoanasizoBaHo MOHATTA Ta IIPABOBY IIPUPONY CYAOBUX PiIlleHb i y3araJibHEHb CyId0BO1L
OPaKTUKH, a TaKOXK IX CHiBBigHOIIIeHHs. BusHaueHo iXHIO BiIMiHHICTBL Bif cymoBOro mpe-
nemeuty. IMocaimkeHi muTaHusA, MOB’sI3aHi 3 BUKOPUCTAHHSAM CYJOBUX PillleHb i ysarab-
HEHb CYJOBOI IPaKTUKU AK AKepeJ IIUBiJIbHOTO IIpaBa.

Kawuosi ciosa: ysarajJbHEHHsI CYIOBOI IIPAaKTUKMU, CYIOBi pillleHHs, myKepeJa IUBiIb-
HOTO TIpaBa, IIPEIEeNeHT, CIIiBBiIHOIIIEHHA, IpaBOBa IIPUPOAA.

ITurtanua micua cymoBuX pillleHs Ta
ys3arajbHeHb CYyJ0BOI IPAKTUKHU B CHUCTe-
Mi :Kepesl MUBiJIBHOTO mpaBa MOCJTif-
JKYIOThCA B)Ke He IepIIuil pik, ogHak i
JIOHUHI He BTpauvaioTh CBOEI aKTyaJIbHO-
cri. Odinitino Hi pimenHsa cyny, Hi ysa-
raJbHEeHHS CYAOBOI HNPaAKTUKMW CHOTOIHI
He BUBHAIOTHCS )KepeslaMU I[UBiJIbHOTO
mpaBa, IPOTEe € OYEeBUOHUM IXHIA HaL-
3BUYAHUN BOJMUB Ha (POpMyBaHHA IIU-
BimbHUX (i He TiJIbKM) MPABOBiTHOCUH.
V miii craTTi mDOCHimMKYIOTHCA HTHUTAHHS
BUBHAYEHHS IIOHATH CYAOBOTO PillleHHS
M ysaraJbHEeHHS CYOOBOI IIPaKTUKH, a
TAKOMK 1X CHiBBiHOIIIEHHSA SK IKepeJ
IUBiJIBHOTO TIpaBa.

V pisHi yacu 1mi mUTaHHA DOCITiIKY-
BaJu TaKi BUAATHI NTpPaBHUKU, HAK
T'. IlepmeneBuu, II. Meep, O. Iodde,
M. Mapuenko, M. Kopkyuos, JI. JIyms,
M. €ropos, 3. Pomoschka, B. KpaBuyk,
O. Yrpunoscbka, P. Maiiganuk Ta Gara-
TO iHIITKUX.

s TOBHOIIHHOTO JOCJTimKeHHA
CIIiBBiITHOIIIEHHS IIOHATH «CyJOBe pPillleH-
HA» # «ys3araJbHEHHS CYJOBOI NIpPaKTU-
KH» HeoOXiZHO JaTwm BU3HAUEHHSA IUX
MOHATH, a TAKOXK MOCJiAUTH IXHIO IIpa-
BOBY mpupony. Tpeba sasHaumTu, M0 B

YUHHOMY 3aKOHOJABCTBi He BUBHAUYEHO
TOHATTA «CYJOBe PIllleHHsS» YU <«PillleH-
HS CYOy», € JIUIIe BUMOTI'H, 000B’sA3KOBi
I opMHM Ta 3MiCTy TaKOro pillleHHS.
Tak, Bigmosigzmo m0 u. 2 cTt. 13 3axomy
Ykpainu «IIpo cynmoycTpiii Ta craryc
cynniB» [4] cymosi pimeHnsa, mo Habpa-
I 3aKOHHOI cuam, € 000B’A3KOBUMU
0 BUKOHAHHSA BCiMa opraHaMu JIepiKas-
HOI BJIa1, OpraHaMM MiCII€BOT'O CAMOBPSI-
OyBaHHSA, IXHiMU IIOCAIOBUMHU Ta CJIYKOO-
BUMU ocobaMu, (PiSMUYHUMU i IOPUIANUHI-
MU ocobaMu Ta iX 00’egHAHHAMM Ha BCiil
TepuTopii Yipaiuu. O60B’s13K0BicTh ypa-
XyBaHHA (IIPEIOAUIIAHICTE) CyIOBUX pi-
mieHb AOJA iHIINX CYIiB BU3HAUYAETHCS
3aKOHOM.

Y n. 2 Ilocranosu Ilienymy Bepxos-
HOrOo cyny Yrpainu «lIpo cymoBe pirmieH-
HA y nuBigbHiNl conpasi» Ne 14 Bifg
18.12.2009 p. [5] sasHauaeThCs, IO Pi-
MIeHHA CYAY AK HaWBaKJIUBIIIUN aKT
MPaBOCYAAA MOKJMKaHe 3a6e3meunTu 3a-
XHCT TapaHTOBAaHUX KOHCTHUTYIIi€iO
Ykpainu npas i cBoOOM JIIOOUHU Ta 3Iiii-
cHeHHs mporoJjoimieHoro OcHoBHuM 3a-
KOHOM YEKpaiHW NPUHIUNY BePXOBEH-
cTBa mpaBa. ¥ 3B’A3KY 3 IIUM CYAU TIO-
BUHHI HEYXUJIHBHO JOTPUMYBATHUCA BUMOT
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IpO 3aKOHHICTHL i OOI'PYHTOBaHiCTL Ppi-
HIeHHs y IUBiIbHIN cmpaBi. Pimenns e
3aKOHHUM TO[i, KOJIX CyJ, BUKOHABIIHU
BCi BUMOTH IIMBiJIBHOTO CYJZOUYMHCTBA
BigmoBimHo 1o cr. 2 IluBinbHOTO IIpOILE-
CyaJbHOTO KoJeKcy YKpainum (mami —
IIIIK Vxkpaiuu) [2], Bupimwup cmpasy
3rilHO 3 HOpMaMU MAaTepiaJbHOTO IIpaBa,
110 TiAJIATAI0TH 3aCTOCYBAHHIO 0 TTEBHUX
mpaBoBigHOCHH BigmoBimHo mo cr. 8 IIIIK
Vkpainu, a TaKOXX TPaBUJIbLHO BUTJIyMa-
yuB i HOpMHU. SAKINO cmipHi mpaBoOBix-
HOCHMHU He BPEryJbOBaHi 3aKOHOM, CY[I
3aCTOCOBYE 3aKOH, SIKUH PEryJioe IIomio-
Hi 3a 3micToM BimHocuHU (aHajoris 3a-
KOHY), a 3a BiJICYTHOCTI TAKOro — CyI
BUXOOUTH i3 3araJbHUX 3acaj]] 3aKOHO-
maBcTBa (aHasoria mpaBa). OGr'pyHTOBA-
HUM BUBHAETHCA PillleHHS, yXBajieHe Ha
OCHOBi IIOBHO #1 yce6iuHO 3’ACOBaHUX 00-
CTaBWH, Ha AKi CTOPOHU MOCUJIAIOTHCI SIK
Ha ITiicTaBy CBOIX BUMOT i 3allepeuyeHb,
TiATBEPAKEeHUX OOKasaMu, IMo Oyau Io-
CIimKeHi B cymoBOMYy 3acimaHHi Ta Bif-
MOBiJal0OTh BUMOTAM 3aKOHY MPO iXHIO
HaJIe;KHIiCTh Ta JONYCTHUMicTh, a00 oOcTa-
BUH, AKi He OigJsaramTb TOKa3yBaHHIO,
a TaKOJK AKIIO PillleHHS MiCTHUTh BUYEPII-
Hi BHCHOBKHU CyIy, IIO BiAImoBizaioTh
BCTAHOBJIEHMM Ha IiJicTaBi MOCTOBipHUX
IOKasiB obcTaBMHAM, AKi MaiOTh 3HAUYEH-
HS JJIS BUPIIIeHHSA CIIPABU.

Y ct. 16 ITK Ykpaiuu [1] BcTaHOBIIIO-
IOThCA CIIOCOOW 3aXMCTY IIpaBa, 30KpeMa
BU3HAHHA IIpaBa, ITOHOBJIEHHA CTAHOBU-
ma, sgKe iCHyBaJIo 0 TOPYIIIeHHA MIpaBa,
Ta NPUOUHEHHA [Aili, 1[0 HOro Iopy-
HIYIOTh, MPUCYAKEHHA MO0 BUKOHAHHA B
HaTypi, IPUIMHEHHA YX 3MiHM TpPaBoO-
BiIHOCHMH TOIIO HEe BiZOOPa’KyIOTh IIO-
BHOTU. OmHAK HE BapTO CIpPHUUMAaTH pi-
IIeHHs CYAy JUIIe uepes3 MPU3My IIpolle-
CyaJIbHOTO Y1 MAaTepiaJibHOrO mpaBa.

SAxIo 3BepHYTHCA M0 BiTUM3HSHOI Ta
3apy0isKkHOI HOKTPUHU, TO MOYKHA OTPU-
MaTH OiJIBII 3MiCTOBHE HMOHATTS CYIOBOTO
pimenna. Tak, ma nymry M. Ilredana,
pimmeHHs, yXBaJM CYOiB € IIPOIECyaJib-
HOIO (OopMOI0 BUPAKEHHA MAiAJbHOCTI
III0JI0 3aCTOCOBYBAHHS IpaBa Ta MaloTh
y Teopii MUBiJIBHOTO IIpOIleCy y3arajibHe-

HY HasBy — cyaoBi mocranoBu. Cymosi
pimmeHHA — IIe aKTU OPABOCYAAA y CIIpa-
Bi, IMO I'PYHTYIOTHCA HA BCTAHOBJIEHUX
B CyZOBOMY 3acimaHHi (pakTax i sacrocy-
BaHHI HOPM MaTepiaJibHOTO Ta IIPOIecy-
ajnpHOTO mIpaBa [8, 185].

IIpu pocuaimsxeHHI mpaBOBOI IPUPOAU
CYZIOBOTO pillleHHA B Teopili IMMBiJIBHOTO
mpoliecy BUCJOBJEHiI pisHiI aAyMKwH,
KOKHa 3 AKWX NHEeBHUM UYMHOM BimoOpa-
JKy€ 0COOJIMBOCTi, BJIACTUBi CyZOBUM pi-
mieHHAM. Tak, pisHi HayKOBIII ONMCYIOTH
CyIOoBe DPillleHHSA AK aKT CYIOBOTO IIiJ-
TBePAKeHHS HaABHOCTI UM BigcyTHOCTI
HeBHUX IIPAaBOBiTHOCHUH i HAKa3oM Ccyny,
aKT 3axXUCTy IIpaB IpoOMajAH, IiAOpHU-
€MCTB, YCTAHOB Ta opramisariii i oxopo-
HU TIPaBOIOPAIKY IIJIIXOM BCTaHOBJIEHHS
npaBa Ta CIPUSAHHSA B MOTr0 3iMiCHEHHi,
aKT BUBHAHHA, IiNTBEPIKEHHA iCHYBaH-
HfA YU He iCHyBaHHA CIIipHOTO IIpaBa i Ha-
ABHOCTiI B HiATBepAKeHHI HaKasy, akKT
3aCTOCYBaHHA HOPMH IIpaBa, IO BJIATHO
OiATBEPAKYE TPABOBIJHOCMHU CTOPiH
Tomio. PaKTUUYHO, HaABeAeHi AYMKHN He
IaloTh IIOBHOTH PO3YMiHHSA NIPaBOBOi
NIPUPOAU CYHOBOTO DpillleHHs, a JInIIe
OiIKPEecJII0I0Th MeBHi BJIACTHUBI pUCH.

Opmiero 3 puc, IpUTaMaHHUX PillleH-
HAM CYAY, € iMmmepartuBHicTb. Mokiu-
BiCTh [ep:KaBU 3aCTOCOBYBATHU 3aXOqU
mpuMycy € cuenudiuHOi0 TrapaHTi€io
TOTO, II[O BJAAHI pilmeHHA OyAyTb BUKO-
HaHi, TOOTO iMmepaTWBHIiCTL € 3abe3me-
YeHHAM peaJizanil nmpaBoBux HopMm. Pi-
IIEeHHA CYLYy € OJHUM 3 YHWCJIEeHHUX IIPU-
KJaJgiB 3acToCyBaHHA IiMIepaTUBHUX
3axo0miB 3 00Ky mep:xkaBu. Tak, cyq MOXKe
BU3HAYATH IIOJAJIBIINY IIOBEiHKY Cy0 €K-
TiB (HAIIPUKJIAJ II030BU PO IPUCYIKEH-
Hs), IXHi 000B’A30K BUMHUTHU YU YTPU-
MaTHCsA BiJ MeBHUX Tiif, 000B’A30K MOKe
OyTH BUKOHAHUHN SAK MOOPOBiIbHO, Tak
i 3a IPpUMYyCOM TPETHOI CTOPOHU.

TumIoo BJIACTMBOIO PHCOI0 € TEBHUM
IeKJapaTUBHUIN XapaKTep CYZOBUX Di-
IIeHb — CyJ BCTAHOBJIIOE HAABHICTHL a0o0
BiICYTHOCTI MiXX CTOpPOHaAMHU CIIipHUX
MIPaBOBiTHOCHUH, ITpaBa uu (GaxTy, 1110 Mae
opugnuYHe 3HaueHHs. [lepen Bupimien-
HAM IINTAHHS II0 CYTi CyZOBi HeoOXimHO
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3’scyBaTu, YW B3arajii BUHUKJMU IIE€BHIi
IPaBOBiJHOCUHM, IITOA0 SKUX iCHYy€E CIHip.

CyTh pilieHHs Ccyay 3yYMOBJIIOETHCS
METOIO Ta 3aBIAHHAM IIbOTO IIPOIEeCyasb-
HOTO aKTa. BusHaueHHS CyTi pilmeHHs
cyay TUM, YAM BOHO 00 €KTHBHO € y pe-
aJbHIiN pAilficHocTi cepen aKTiB opraHis
CyLy Ta IHINIMX OpraHiB JIep;KaBU, CTaHe
MOKJIMBUM, AKIIO 3BaKaTU Ha 3aBIAHHA
IUBiJIBHOTO CYJOUYMHCTBA, OCOOJMBOCTI
npaBoCcyAnd, Moro (PYHKILiI IIOJO0 3acTo-
CyBaHHSI HOPM IIpaBa A0 (GAaKTHUUHOTO
CKJany IIPaBOBOTO NHUTAHHA, IO OYJIO
OpeaMeToOM OOCIiMKeHHA cyny, cy0’ eK-
TUBHI Ta 00’eKTMBHI Mexxi il cymoBoro
pimrenns. CymoBe pillleHHS — aKT mpa-
BOCYAAsA B IIMBIJIBHUX CIIpaBax, y 3B’s3-
Ky 3 UMM BU3HAUeHHdA HOro cyTi HeBin-
IiIbHO BiJ 3aBHaHb i MeTH IIPaBOCYAMs,
Ha JMOCATHEHHA SKUX BOHO CIIPSIMOBAHO,
Big #oro moJiTMuHOI, eKOHOMiuHOI
Ta pUANYHOI XapakTepuctuku [8, 189].

IO. BinoycoB BHMCIOBIIOE AYMKY, II[O
3HAUEHHS CYJOBUX DillleHb (IIOCTAHOB) IO-
JIATa€ B TOMY, IO B HUX 3aKPiIlLIIOIOTHCA
BJIAIHI BOJIEBUSBJIEHHS CyAy IIIOAO BCix
OUTaHb, SKi BUHUKAIOTH y IIPOIleci pos-
TJISIAy Ta BUPIIIEHHS IUBiJIbHOI CIpaBU Y
cymi. OTike, pillleHHS CyAy € IIUBiLIbHUM
OpollecyaJbHUM aKTOM, SIKWH HiJCYMOBYE
IiANBHICTG Cymy IepIroi iHcTaHIiii 3 pos-
TSy Ta BUPIINIEHHS CIPaBU IO CYTi.
VY pimrenui BimbuBaeThcA BCA IIpoBeleHA
CYIOM MiAJBbHICTD 3 MOCTiKEeHHSA U OIliH-
KU JIOKasiB, 31 BCTAHOBJIEHHS IOPUAUIHUX
dakTiB, a TaKOXX i3 3aCTOCYBaHHS HOPM
mpaBa 0 KOHKPETHUX IIPABOBIIHOCUH Ta
ixmix cy0’ekriB. Pimemnsam cynmy Bin
iMeHi mep:kaBM yCYBAa€ThCS CIIp MixK
CTOPOHAMM YHM BHUPIIIYyEThCA NUTAHHSA
PO 3aXWCT IIPaB i OXOPOHIOBAHUX 3aKO-
HOM iHTepeciB (hiBMUYHUX Ta IOPUAUIHUX
ocib, mepsKaBHUX i 'POMAACBKUX iHTEpe-
ciB. ¥V pimeHHi gaeThca OI[iHKa CIipHOI
BUMOTHM UYMW TPaBOBiJHOCWH Ta MOiAM 3a-
inTepecoBanux oci6 [10, 103].

CBoeto ueproio, B. TepTuiraixkos mpo-
TMOHY€e AK CYAOBe DPiIlleHHS PO3TJISAAATH
aKT 3aCTOCYBAHHS HOPM IIpaBa, SKUH iH-
OouBigyasisye Bifg imMeHi mep:kaBu IIpaBa
1 000B’sA3KM, II[0 MiCTATHCI B HOpPMAaX

mpaBa, 3aCTOCOBYE IX 10 KOHKPETHUX
oci6 [7, 59].

3BarKkaioum Ha BUIle3asHAUEHE, CYI0Be
pillleHHsA B 3araJibHOMY 3HAUeHHi MOYKHAa
BUBHAUATU AK IIPOIleCYaJbHUUA aKT BCTa-
HOBJIEHOI (popMU, B AKOMY 3aKpPiIlIIOETh-
cs BOJIEBUABJIEHHSI CyAy 3 HIPUBOAY KOH-
KpeTHOI cupaBu Ta AKUA Mae iMIiepaTus-
HUHA XapaKTep IJisd CTOPiH mporecy i s
iHImMMX 3ariKaBJIeHUX CTOPiH.

IIpu Bu3HauUeHHI IOHATTA Ta POJIi Cy-
IOBOTO PiIlleHHs SAK OKepejia IIUBiJIbHO-
ro IIpaBa BasKJIWMBO He ILJIYTATH HOTO i3
CYJIIOBUM TIIpeliefieHTOM. TakK, CyZOBUM
npeneneHTom (Bix maar. praecedens/
praecedentis — 110 Tepenye; AaHIJI.
precedent) € yxBajeHe pillleHHS B KOH-
KpeTHil crpasi, 1110 € 000B’IBKOBUM [IJIs
cyny Tiei camoi um HUMKUYOI iHCcTAHITiIl
Ipu BUpiIIeHHI B MaiOyTHHOMY BCix
aHAJIOTiYHUX cHpaB abo AKe € 3Pa3sKoM
TIyMaueHHA 3aKOHY.

IITomo ysaraibHEHb CYZOBOI HIpPaKTHU-
KM, TO BOHU TaKOXK He BU3HAIOTHCA O(i-
HiHUM [IKepejioM IIMBiJILHOTO IpaBa B
VYipaimi. BigmoBigao mo cr. 13 3akony
Yipainu «IIpo cymoycTpiii Ta cratyc
CyAniB» BHCHOBKU II[OJ0 3aCTOCYBaHHS
HOPM IIpaBa, BUKJAaJeHi y IocTaHoBax
Bepxosuoro Cyny Ykpainu, € 000B’s3-
KOBUMH JJIA BCiX Cy0’€KTiB BJIAAHUX TIO-
BHOBa’KeHb, SIKi 3aCTOCOBYIOTH y CBOili
JiAJTBbHOCTI HOPMATMBHO-IPABOBUI akKT,
10 MicTUTH BiANOBiZHY HOpPMY IpaBa.
BucHOBKHK IIIOJ0 3aCTOCYBaHHA HOPM
mpaBa, BUKJIQJEeHi B mocTanoBax Bepxos-
vHoro Cyny VkpaiHu, BpaxOBYIOTLCS iH-
OIMMHK CyJaMH 3arajlbHOl IOPUCAUKILIL
IpU 3aCTOCYBAaHHI TaKMX HOPM IIpaBa.
IIpu mpomy cym Mae mpaBo BicTymnuTu
BiZl mpaBOBOI MO3uIlii, BUKJIAAEHOI Y BUC-
HOBKax BepxosHoro Cyny Ykpainu, 3
ONHOUYACHUM HaBeJeHHAM BiJIOBigHMX
MOTHUBIB.

BuHukae muTaHHA, AKUM UYUHOM Ha
MpaKTUIll cymoM Oyae peasiisoByBaTHCS
MOJKJIUBICTh BiJICTYIJIEHHA BiJ IIpaBo-
Bux mnosuttizi Bepxosuoro Cyny Ykpainu
Ta Y1 € B IIbOMY CEHC, aJ»Ke B UMHHIN
pemakiii cr. 111" TocmomapcsKoro mpo-
ImecyaJbHOTO Kojekcy YKpaiuu [3] Bcra-
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HOBJIEHO, IO 3asBa IPO IIEPErJAan Cymo-
BUX pillleHb I'OCIOJAapPChKUX CYIiB MOKe
OyTH moJaHa BUKJIIOUHO Ha MifcTaBi He-
OJHAKOBOTO 3aCTOCYBaHHA cyaoM (cyzna-
MH) KacamiiiHol iHcTaHIili omHMX i THUX
caMuX HOPM MaTepiajJbHOTrO IIpaBa, IO
COPUUYMHIJIO yXBaJIeHHA Pi3HMUX 3a 3Mi-
CTOM CYAOBUX PiIlleHb y MOAIOHUX IIPaBo-
BiJHOCHMHAX 1 HEOJHAKOBOTO 3aCTOCYBaH-
He cynoM (cymaMu) KacaliiHoi iHcTaHITil
OMHUX i THX caMUX HOPM IIpOIlecyasbHO-
To mIpaBa — IIPU OCKApPyKEeHHi CymZ0BOTO
pimmeHHsA, sKe MEPEeNIKOAMKAa€e MOAAJBIIO-
My IIPOBAJ»KEHHIO y CIpPaBi uu AKe IIPHU-
WHATO 3 MOPYIIEHHAM IPaBUJI MigBioM-
yocTi abo miacymuocti crpaB. OToxk, Ha-
BiTb y pasi, AKIO Ccyaas HHKYOL
iHcTaHIlii BUpimMINUTHL BiACTyOuUTHU Bif
NPpUUHATOI IPaBOBOi MMO3uIlil, CTOPOHU
IPOCTO 3BepHYTHCA n0 Bepxosuoro Cymy
Ykpainu i, meBHO, OTPUMAIOTh PillleHHd,
saKe Oyme BimmoBimaTw BUCJIOBJIEHil paHi-
e mpaBoBifi mosurii Bepxosuoro Cygmy
Yrpainu.

IITomo TPaBOTBOPYOCTiI BUITUX CIIeIlia-
Ji3oBaHUX CyIiB, TO y cT. 32 3aKoHy
«IIpo cymoycTpiii Ta craryc cyamiB» 3a-
3HAUEHO, IO OO0 IIOBHOBAKEHb BUIIUX
cIeIiaylisoBaHUX CYAiB HaJIe:KaTh aHAJi3
CYyIOBOI CTATHUCTUKI, BUBUEHHS Ta y3a-
rajJbHeHHS CYAOBOI HMPaKTHUKMU, a TaKOXK
HaZaHHSI MEeTOAWYHOI JOIOMOTH CyaaM
HUIKYOTO PiBHA 3 METOI0 OTHAKOBOTO 3a-
crocyBanHA HOpM KoHcTuTyiii Ta 3ako-
HiB YKpalHu B CyZOBili ITpaKTHUIII Ha OC-
HOBi 11 y3araJbHeHHA I aHaJIi3y CyIdOBO1L
CTAaTHCTHUKM Ta HAJaHHS cIeliaJjisoBa-
HUM CcyJaM HUKYOTO PiBHA peKOMeHa-
IiAHUX po3’sCHEHb 3 IUTAHbL 3aCTOCYBaH-
HS 3aKOHOJABCTBA IIOJ0 BUPIIIEeHHS
cIpaB BiAIIOBimHOI cy0BOi crerriarizarii.

MoskHa KOHCTaTyBaTH, IO SKIIO IIO-
cranoBu Bepxoaoro Cyny VYrpainu
MaioTh X0U AKHUICHL 000B’I3KOBUH XapaK-
Tep AJA HUXKYUX CYJOBUX iHCTAHIIIHN, TO
ysaraJbHEHHS CYOBOI IPAaKTUKU BUIIU-
MU CHelliajJidoBaHMMHU CcyZaMu B3araJi
Ma€ CTaTUCTUYHUI XapaKTep BiAIMOBiAHO
mo 3akoHy. OmHak Ha MPAKTHUINl MO3UIil
HaBiTL crmemiamizoBaHMX CYOiB CIPUM-
MalThCS Ha PiBHI 3aKOHY, a iHomi i mpe-

BAJIOIOTHh HAJ 3aKOHOM, ajKe dYacTo
CyIJi MOCHJIAIOThCS caMe Ha TakKi pos’sc-
HeHHsI, HaBiTb KOJU B pPO3’SICHEHHSX
€ TOJIOYKEHHS, IO IIPSAMO cyllepedaTh 3a-
KOoHOmaBCTBY. Ilpum 1bOMYy CHOTOAHI
He icHye MexaHi3My OCKap:;KeHb IIpaBo-
BUX MO3UI[iA, TOMY IO BOHU O(DimiiiHo
He BU3HAIOTHCA OKepeioM, TOOTO BOHU
mepedyBalOTh II03a IMIPAaBOBUM IIOJIEM, ITIO
TaKOK € BaKJIMBOIO IIPOGJIEMOIO.

AK i cepen mpakTHKiB, MijK TeopeTu-
KaM-TIpaBHUKAMU TAKOK HeMae €IUHOTO
COPUNHATTA y3arajJbHEHb CyIOBOl IIpaK-
TUKM SAK AKepesa mpasBa. [yMKu Bue-
HUX KapAWHAJbHO PiBHATHCA, YaCTUHA
HAYKOBIIiB BifcTOI0€ MO3uUIlit0 HEoOXis-
HOCTi 3ampoBajKeHHA 000B’A3KOBOCTI
y3araJibHeHHS CcyI0BO1 MPaKTUKU
(po3’sicHEeHHS BUIUX CIeliaJgi3oBaHUX
cymiB), Tomi AK iHINI BBaKalOTh Iie TO-
MUJIKOBUM IIJIAXOM.

Tax, M. €EropoB BUCJOBJIIOE AYMKY,
10 TTOCTAHOBHU CYAOBUX IJIEHYMiB ITOBUH-
Hi Jullle TAyMadyuTH i po3’ACHIOBATHU
3MiCT IMBLIBHOTO 3aKOHOJZABCTBA, aJjie He
CTBOPIOBATH HOBI HOPMHU I[UBiJIBLHOTO
mpaBa. TOX TOCTAaHOBU CYAOBUX ILJIIEHY-
MiB He € aJKepejlaMH ITMBiJIBHOTO IIpaBa.
He € mxepesom muBiJLHOrO IIpaBa i cy-
IOoBa TpPaKTHKAa, IiJ SKO0I0 HOTPiOHO po-
3yMmiTu GaraTopasoBe, OJHAKOBe BUPi-
IIeHHA cyJaMu OfHiel TaTiel »K KaTeropii
cupas [9, 35].

ITono nmocranos Ilnenymy BepxoBHO-
ro Cyny Ykpainu, po3’saCHeHb, JHUCTiB
Bumioro rocmomapchkoro cyay YKpainu
1 IHIIUX «IIPOAYKTiB» ysarajJbHEHOI Cy-
moBoi mpakTuku, to JI. JIynmp BBakae,
mo iXx He MOYKHA BUBHABATU CYJOBUMU
npenenenramu [9, 188]. Cupasni, aBTOp
TIOTOKYETHCA 3 BUCJOBJIEHOIO TO3MUILi-
€10, aJsKe, sIK 3a3HAUEHO BUIIE, CYJOBUI
MpeIefeHT € crenuiuHuM ABUIIEM, AKe
Hapasdi He IpuTaMaHHe BiTUM3HAHIN
IpaBOBill peasibHOCTi. ¥Y3arajibHeHHS Cy-
IOBOI TIPAKTHKU BiIpiBHAIOTHCA 3a
CBOEIO IIPABOBOIO MPUPOMAOIO Biml CymoBO-
TO TOpeleAeHTy. SIKIO cymoBuii mpere-
IeHT (PaKTHUUYHO yTBOPIOE HOBY HOPMY,
10 HajaJi Mae OpMyBaTH CYAOBY IIPaK-
TUKY Ta BIJIMBATH Ha IIOAAJBIIL pilleH-
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Hd, TO y3arajJbHeHHA MPAaKTHUKU — IIe
baxTIUHO pe3yabTaT 6araTopasoBoro 3a-
CTOCYBaHHA IEBHUX HOPM, KOHCTATAIlis
TPaKTyYBaHHS HOPM HpaBa Ha TPAKTHUIL
TEeBHUM YWHOM.

SAxmio mopiBHIOBATH pillleHHA CyRy
Ta y3araJbHEHHS CYI0BOI IIPaAKTUKH,
MOXKHA KOHCTATyBaTH, IO PIllIEHHS CYIY
€ KOHKPEeTHUM, a y3araJbHEHHS CYyIOBOi
NPpaKTUKU — Iie (PaKTUUYHO pPe3yJabTaT
aHaJIidy Takux pimeHb. BiacHe cymoBe
pillleHHS He € [IXKepeyioM ITUBiJIBLHOTO
npaBa. BoHo BimoOpaskye daKTHUHE PO3Y-
MiHHA cyny (a TOUYHiIIe MeBHOTO CYAi)
KOHKPETHOI HOPMU B KOHKPETHHUX IIPaBO-
BiHOCHMHAX, TOOTO Big0yBaeTbCA TPAKTY-
BaHHSA Ta 3aCTOCYBaHHA HOPMM Ha IIPaK-
tutni. IIpu nbomMy BupineHHA KOHKPETHOI
CIpaBU i MeBHOMY KJIIOUi He MPU3BOAUTH
IO BHUPIiIlIeHHSA AaHaJIOTiYHOI CcIIpaBu
TakuM ke ynHoM. CTaTHCTHKaA CBiAUYUTH,
110 COPUAHATTS IPABOBUX HOPM CYIIAMU
MOXKe KapAWHAJbHO BiApisHATHCA He
JuIlle 3aJIe’KHO BiJ oOcTaBUH CIIpaBH,
a i1 uepe3 CyO0’€KTHBHI INepeKOHAHHS
cyanmi. IHomi saxoHomaBens (hopMYyJIIoe
MPUIINCA TaKUM UYWHOM, IO BUHUKAE
MOKJIMBICTh HAA3BUYAWHO IIIHUPOKOTO
TpPaKTyBaHHA TaKOl HOPMHU, caMme Iie IpU-
3BOJUTH OO0 IMOJAJBLIIOT0 HEOTHAKOBOTO
3aCTOCYBaHHA.

KoukpeTHe pilleHHA Cymy € mxepe-
JIOM TIpaBa AJA CTOPiH IIPOIlecy Ta 3alli-
KaBJeHUX 0cib, oJHAK BOHO HE Ma€ CTO-
CYHKY OO0 iHIIHX Cy0’€KTiB IIMBiJIBHOTO
mpaBa Ta He € 000B’A3KOBUM [JIS 3aCTO-
CYBaHHS B iHINIMX cIpaBax.

VY3aranbHeHHsS CyJOBOi NMPaKTUKHU €,
daKTUUYHO, KOHCTATAIIi€I0 TOTO, K OiJb-
MIiCTh CYyZAiB PO3yMi€ KOHKPETHi HOPMH.
Tak ycrajeHa IPaKTUKa OTPUMYE IIE€BHY

Craucoxk BUKOPHMCTAHUX [iKepeJ

dopmMy BaKpimigeHHA, KOTpa AOIOMATAaE
MIBUAKO 30Pi€eHTyBaTHCA Yy TeHACHIIIAX 3
TuX abo Tux nuraHb. HeobGoB’sSA3KOBiCTH
3aCTOCYBAaHHA TaKol HNPaKTUKU CyTaMu
mepIroi Ta ameadAliiHol iHcTaHINI mpwu-
3BOAUTH M0 HeoOXimHocTi ocobu «Ipo-
XOI:KEeHHA» BCiX CYNOBUX iHCTAHIIIN IJIs
OTPUMAHHSA pillleHHA, KOTpe Oyme Bigmo-
BimaTm BucaoBJeHi#n mnosumii. Tawrui
IIJIAX TMOoTpedye BeamKoi KiJIbKOCTi uacy
Ta KOIITiB 3 OOKY cTOopiH Ta cynay. Tox,
BUHUKAE NUTAHHSA AOMiJIBHOCTI icHyBaH-
HA TakKoro MexaHisamy. 3BicHO, TyT
MOKHA 3ayBasKUTHU PO SAKicTs pos’sc-
HeHb 1 cuTyarii, KoJu Taki po3’sACHeHH:
W ysarajJbHeHHS CcyllepedyaThb 3aKOHY.
OpHaxk Ie MUTAHHA AKOCTI CTBOPEHHS
TaKUX y3arajJbHeHb.

V3aranbHeHHSA CYAOBOI IIPaKTUKU
CTBOPIOETHCA Ha IifcTaBi TPpUNHATUX CY-
IOBUX PiIlleHb 3 MOAIOHUX CHpaB, KOJIU
BUIIi cuerianisoBaHi cyau uu Bepxos-
Hut Cynm VYKpaiHu aHajdisyioTh, AKUM
YMHOM CKJIajJacd HPaKTHUKa 3 TOTO YU
TOTO MUTAHHS, KOHCTATYIOTH MOIIUPEHi
MOMUJKU TPAaKTYBaHHSA KOHKPETHUX
HOPM Ta iX 3acTOCyBaHHS A0 MEBHUX CHU-
ryanii. Ha gymKy aBTOpa, OoKpeme pi-
IIeHHA CYLy He € JKepeoM ITMBiJIBLHOTO
mpaBa B CyYaCHUX peaiAX, OJHAK
MOJKHA BIIEBHEHO NOBOPUTH, IO y3arajb-
HEHHA CyAOBOI IPaKTUKU, xoua i1 Heodi-
MifHO, MIMPOKO BUKOPUCTOBYIOTHCA CaMe
AK I)KepeJsa mpaBa. @
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Ko3auenko B. CooTHoureHue cyme0HBIX pelieHHi M 0000IIeHHil CyTe0HOi MpPaKTHKH
KaK MCTOYHHUKOB I'PasKIaHCKOr0 mpaBa. I[IpoaHaJm3uMpoOBaHbl MOHATUA U IIPABOBAA IIPU-
poza cyneOHBIX pelleHUi u 0000IeHuil cyneoHoi npakTuku. OupeneieHbl UX Pa3IUUYUA
¢ cynmeOHBIM mpereneHToM. VlcciemoBaHbl BOIPOCHI, KacaloIUecs WMCIOJb30BAHUS CY-
Ie0HBIX pellleHuil U 0000IeHUN Cyae0HON MPaKTHKU KaK HMCTOYHUKOB I'PAXKIAHCKOTO
mnmpasa.

Katouesvle cnosa: o000IIeHne Cyae0HOM MPAKTUKM, CyAeOHbIe PellleHus, NCTOUHUKU
rpaskJaHCKOTO IIpaBa, IMpelleieHT, COOTHOIIeHNe, [IPABOBAsA IPUPOIA

Kozachenko V. Correlation between court decisions and generalization of judicial
practice. The author analyses definitions and legal nature of court decisions and general-
ization of judicial practice. The article explains differences between a court decision
and a precedent. The special attention is given to the problem of using court decisions
and generalization of judicial practice as sources of civil law.

Key words: generalization of judicial practice, court decision, precedent, sources of
civil law, interrelation, legal nature
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Crarti moBunHi BignmosizatTu Bumoram BAK Vkpainu mozo0 HayKoBUX pooOiT, 000B’s3-
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3 MaTepiajaMu HaJACUJIATU CBOIO poTorpadiro. ImocTpaTuBHME MaTepiaa mae 0yTu y Gop-
mari .tif a6o .jpg, posmipom 300 dpi.

Ho crareii qonucyBadiB, AKi He MalOTh HAYKOBOTO CTYIIE€Hs, 000B’I3KOBO MAIOTh J0/a-
BaTUCA: PeIleH3iA KaHAuJaTa YW JOKTOpa HAYK BiAmOBimHOTO (haxy, BUTAT 3 IPOTOKOJIY
3acizaHHa KadeIpu IIPO PEKOMEHIAITil0 CTaTTi 10 APYKY, 3acBifueHi HaJEKHUM UMHOM.

CraTTs Mae MicTUTH TaKi BimomocTi (3 HOBoro ab3ally uyepes OOUH PSAA0K):

1) 3 siBOro Kparo apKyIla OOHUM PAIKOM — IIPi3BUINE Ta MOBHe iM’s aBTOpa (aBTOPiB)
YKPaiHChKOI0O MOBOIO; HAYKOBUI CTYyNiHb, BUeHe 3BaHHSA UM iHINA iH(oOpMAaIid, 110 cToCy-
€ThCsI HAYKOBOI AisiabHOCTI aBTOpa (-iB); HasBa ycTaHOBU, OpraHisarii, me mpaiiioe aBTop
(aBTODM);

2) 3 giBoro Kpato apkyima Bropi — YIK;

3) mocepeauHi HACTYIIHOTO PAJAKA — Has3Ba CTATTi;

4) 3 HOBOTO ab3aIly YKpaiHChKOIO MOBOIO aHOTaIlid (3—4 peueHHs:);

5) 3 HOBOro ab3aIly KJar4oBi cioBa (1o 6 ciriB a0 CI0BOCIIONYUYEeHb) YEPAIHCHKOK MOBOIO;

6) TeKcT crarTi;

7) cuucok Jgiteparypu HaBonAaTh srigmo 3 JICTY 7.1:2006, opopMIOIOTh, K IPUKIiH-
neBi mpumiTKu, T06TO0 ¥ [ ], BigmoBigHo mo Bumor BAK Vkpaiuu 3a @opmoio 23.

VYeci muratu aBTOp 3000B’A3aHUU 3BipmTu 3 mepiuomikepesnamu. COoucok Jiteparypu
HaBOJATH y IMOPSAAKY 3TaAyBaHHSA B Po00Ti (He MOTPiOHO POOUTH TEKCTOBUX IOCUJIAHb Yy
HaIMCcaHoOMYy, Jullle Mudpy y KBaApaTHUX AYXKKax (Hampukriaaz, [12, 43]);

8) micusia craTTi 3 HOBOro ab3aly — aHOTAIlii:

pociiicbKoI0 — mpisBuIlle Ta IMOBHe iM’a aBTOpa (aBTOPiB), HasBa CTATTi, TEKCT aHOTA-
1ii (3—4 peueHHs), KJIIOUYOBIi cyoBa (mo 6 ciiB ab0 CJI0BOCIIONYUYEHD);

aHTJIINIChKOI0O — TIPi3BUINE Ta IIOBHE iM’s aBTOpa (aBTOpPiB), HasBa CTATTi, TEKCT PO3-
mupenoi anoramnii (1—1,5 cropianku A4, 3—5 Tuc. 3HaKiB), KJII04YO0Bi caoBa (7o 6 ciiB abo
CJIOBOCIIOJIYUEHD);

SAKIIIO CTATTSA HAIMCAHA 1HIIOI0 MOBOIO (IIOJIBCHKOIO, iCIAHCHKOIO TOIN0) — IIPi3BUIIE
Ta IMOBHe iM’a aBTOpa (aBTOPiB), Ha3Ba cTaTTi, TeKCT aHoTaIlii MmoBoio crarTi (3—4 peueH-
Hs), KJI0UOBi cyoBa (1o 6 ciriB a60 CJIOBOCIIONYUYEHb);

10) iadopmarnia npo aBTopa (aBTOpPiB).

V¥ daiini crarTi, Ha HACTYITHOMY apKyIIi IIOJAalOTh BiZloMOCTi ITpo aBTOpa (CcriBaBTOPiB):

+ TpisBuIme, iMm g Ta Mo 0AaTHKOBI;

+ KOHTaKTHAa iH(opmallisa (Homep TeaedoHy, eIeKTPOHHA IIOIITAa, IIOIITOBA ampeca).

Pepakiia nauiae 3a coboi0 mpaBo Ha pefaryBaHHSA Ta CKOPOUYEHHs pyKomucis. 3a mo-
CTOBipHicTH iH(popMaIii Ta CTATUCTUUYHUX NaHUX, AKi MiCTATBCA B PYKOIIMCaxX, BiIIOBi-
JaJbHICTh Hece aBTOP. PemakIlisa He 3aBXKAU IIOJiJIfA€ MO3UILII0 aBTOpPiB myOJaikariii. Pe-
IaKI[isg TaKOMK JUIIAE 3a coO0I0 IMpaBO IMOBEPTATU MaTepiaju aBTOpaM AJSA BUIIPABICHHS
BUSABJIEHNX IIOMUJIOK i ZOOIpAaIfOBaHHS, CKOPOUYBATH Ta pelaryBaTu HamaHi TEKCTH.
CrarTi, mofaHi 3 MOPYIIIEHHAM BKa3aHUX BUMOT, He IyOJIiKyOThcA. JIMCTYBaHHSA 3 HOIIU-
cyBauaMu He BeJIeThCH.

Hapicnani go pemaxiiii marepiamm aBTopaMm He IoBepTaroThcsa. IloBTOpHe BumaHHA
craTeii, po3MillleHUX Ha IIMaJbTax KypHany «Teopid i mpakTuKa iHTeJIeKTyaJabHOI BJIac-
HOCTi», MOKJIMBE JIUIIe 3a 3TOJ0I0 PedaKIIii.

ABTOp, AKUI mOmaB MaTepiajam OO0 IPYKY, BBAXKAETHCA TaKUM, IO IOTOMMKYETHCA Ha
nojasibiiie 6esomsaTHe ix posmimienusa uHa caiti HII inTenexTyanpHOi BiacHocTi Ta Ha-
mionasbHOI 6i0mioTexku Ykpainu imeni B. I. Bepraacbkoro.

BigTBopenua marepiasiiB skypHasy abo iXHiX "acTuH OyAb-aKUMHU 3acobaMu YU B
Oynb-aKiit ¢opmi, Bokpema i B IuTepHeTi, 3a60poHsIeThCA 663 TUCHEMOBOTO JO3BOJIY pelaK-
mii sxypHasy.

Ocob6ucTi HeMailHOBI mMpaBa € HEBiAUY)KyBaHMMU Ta HajJeKaThb aBTOpaM crareii. Maii-
HOBI ITpaBa iHIIMX aBTOPiB HaJIEKAaTh ITUM aBTOPAaM.

Binbm pgeranbHa iHdopMmania Ha caiiti — hitp://www.ndiiv.org.ua/ua/zhurnal-teori-
ja-i-praktyka-intelektualnoji-vlasnoci.html
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WAHOBHI UNTAUI!

Hayroeo-npaxmuunuii sypruan «Teopia i npakmurka inmenexmyanrbHoi
énacrnocmi» suxodumosv 00uH pas Ha 0sea micsayi. [lepedniamumu HAUWL HyYyp-
Haa 6u 3moxceme 8 0Yydv-aKomy nouimosomy 6i0diseHHi YKpainu, a marxoic
3a donomozor cucmemu WebMoney na catimi [[I1 «Ilpeca» — www.presa.ua.

Cnodigaemocs, wo HAW HYPHAL CMAHe KOPUCHUM NOMIYHUKOM Y 6QWLIll
cnpasi!

3 rambOK0I0 IOBArolo,

pemakiiiiHa KoJerisa

Bapricts nepegmiatu Ha 2015 pix y rpH
Ingexc 2 wMic. 4 wic. 6 wmic. 12 wmic.
dDizuunHi
Ta opuguuHi | 23594 35 70 105 210
ocobn
2015 Subscription prices in UAH
Index |2 months |4 months | 6 months | 12 months
Idividuals and| 23594 35 70 105 210

legal bodies
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